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PART 11: THE BILL OF RIGHTS

introduction

“If is no accident that a bill of rights constitutes the first article of
most state constitutions. Man’s struggle for constitutional government
18 centuries old and has been demanding in material and hurnan sacri-
fice. Where he has been successful the symbol of his victory is civil
liberty or right —the constitutional protection of the individnal
against arbitrary or tyrannical treatment by his government. Realiz-
ing the difficulty in securing and holding these rights we have stated
them in the most prominent position among our constitutional
principles.”!

The protection of individual freedom against povernment power is the
general purpose of a bill of rights. Those who wrote the Federal Consti-
tution omitted a general statement of rights, arguing that it was unneec-
essary to write specific protections inte the Constitution. The Federal
Government, they stated, was one of limited powers, and it was inherent
in its very nature that it could not encroach upon individual rights in the
absence of a specifie provision in the Constitution granting power to the
government, This argument, however, did not convince the states nor the
people in them, with the result that the first ten amendments, known as
the Bill of Rights and providing specifie individual rights against which
the Federal Government could not encroach, were demanded as a condition
to ratificatiosn. '

The Federal Bill of Rights was intended to place limitations on the
~ Federal Government, and each state constitution containg a bill of rights
with similar — sometimes greater and sometimes fewer -— restrictions on
the state government in the form of similar guarantees for individuals in
the state. A few provisions in the Federal Constitution itself prohibit state
action of particular types — for example, Section X of Article I which
prohibits states from passing any bill of attainder or ex post facto law —
but the ‘major provisions of the Bill of Rights of the Federal Constitution
did not begin to be applied directly to the states until the adoption of the
14th Amendment following the Civil War, That amendment — and the
13th and the 15th adopted at about the same time — were directly appli-
cahle to the states. The key provisions of the 14th Amendment — “. . . nor
shall any State deprive any person of life, liberty, or property, without due
process of law; nor deny to any person within its jurisdiction the equal
protection of the laws” — haye led to the gradual application of many,
although not all, of the provisions of the Federal Bill of Rights as guaran-
tees of individual rights against state governmental encroachment.

Since many of the rights in the Federal Bill of Rights are applied to the
states today, and since most of the significant rights cases involve inter-
pretation of the Federal, and not a state, Constitution, it may be ques-
tioned whether state bills of rights continue to have vitality. The response
seems fo be that they do have. They offer individual protections not found
in the Federal Constitution, or greater in degree than the present federal
guarantees as interpreted by the courts. They offer protection in areas
found in the Federa! Bill but not yet applied to the states through the
14th Amendment, They offer protection to the individual in the event
federal courts alter their interpretations. Finally, and perhaps most im-
portantly: '

1. Rankin, Robert &, “State Cowstitutions: The Bill of Rights”, Nstionsl Manicipsl League, M0, p. 1.
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“ For those who would halt, or at least slow down, the expansion of
federal power and who would revitalize state governments, the careful
drafting of a state bill of rights to include all liberties which should
be guaranteed against state action (even if they may also be protected
by the Fourteenth Amendment) offers a major challenge. If the states
cammot proteet their citizens’ fundamental liberties, or are careless
about such protection, then obviously the basic fundamental vitality
of state governments is immeasurably weakened.?

It is signifiecant that none of the new or rewritten state constitutions
have omitted a bill of rights. Some have shortened them by omitting
expresgions of political philosophy or “constitutional sermons” and some
have modernized language and removed ambiguous or obsolete expressions,
but all state constitutions still contain the basie, fundamental guarantees
of freedoms and rights believed esgential to the protection of individuals
apainst governmentsl vower.,

Each section of Article I, and a section in Article XIII related to eminent
domain, was reviewed by the study commitiee and by the Commission,
The studies included comparison with the Federal Constitution, history of
the Ohio section, discussion of possible problems and legal interpretations
of each gection, and a comparison with a few other state constitutions.
The committee and the Commission also heard testimony from any person
interested in commenting on any section, or in proposing additions to the
Ohio Bill of Righta.

The committee and the Commission determined that changes should net
be recommended in the Bill of Rights unless a demonstrated need existed
for the change. Changes for the sake of modernizing language or spelling,
omitting obsolete provisions, rearranging, and similar matters are not
recommended. A proposal to change sex-specific words — for the most
part, the use of the masculine gender — to neutral words or to rewrite the
sections involved so that references to a par’acular gender could be elim-
inated was rejected.

The research studies and the testimony noted provisions in the B1ll of
Rights that have not yet been fully explored in court decisions, or about
which guestions have been raised. The committee examined these problems
and determined that most of them can be handled legislatively, and that
others — such as balancing the rights of the property owner and the
government in eminent domain proceedings — do not lend themselves to
constitutional solution. Other potential problems, the committee believes,
should wait for the problem to materialize, at which time changes in the
constitutional langusge will be easier to draft and explain, and more
acceptable to the voters.

Several new provisions were proposed by persons appearing before the
committee and the Commission. These included an equal rights amendment
and an amendment giving people the right to know and the right to par-
ticipate in governmental affairs. The committee and the Commission con-
cluded that too little was known about the meaning of some of the terms
used, and about the potential effect and meaning of the proposals.

Mr. Joseph W. Bartunek of Cleveland was chairman of the Edueation
and Bill of Rights Committee of the Commission, which was responsible
for the study of the Bill of Righte and this report. Other committee mem-
bars were: Mr, Robert Clerc of Cincinnati, Dr. Warren Cunningham of

& gg’rrt, J?&ﬂ P, “The Bill of Rights; Bafeguard of Individus) Literty”, Tewas Laow Revisw, October,
s P- .
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Oxford, Mr. D. Bruce Mansfield of Akron, Representative Alan Norris,
Representative Marcus Roberto, Mr. James W. Shocknessy of Columbus,
and Mr. John A, Skipton of Findlay.

Each section of the Bill of Rights and section 5 of Article XIII is dis-
cussed in this report, with the Commission recommendation, a brief Ohio
history, comparison with the Federal Constitution, and a brief interpre-
tative comment that includes the rationale of any changes proposed by the
Comruission.
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Summary of Recommendations

PART 11
THE BILL OF RIGHTS

The Commission submits the following recommendations to the General
Assembly on Article I of the Ohio Constitution, the Bill of Rights, and on
gection 5 of Article XIIL: -

Article 1

Subject Recommendation
Inalienable rights No change
Where political power vested; No change
gpacial privileges
Right to assemble No chanpe
Bearing arma; standing armies; No change
military power ‘
Trial by jury Agsigned to a special
_ committee
Slavery and involuntary servitude No change
Rights of conscience; the necessity No change
of religion and knowledge _ .
Writ of habeas corpus No change
 Bailable offenses; bail, fine and . Amend
punishment . '
Trial for crimes; witness ‘ Amend; assigned to a
. special commitiee
TFreedom of speech; of the press; - No change
of libels ‘ _ - ‘
Trangportation for crime; corruption No change
of blood
Quartering troops No change
Search warrants No change
No imprisonment for debt No change
Redress in courts Né¢ change
Hereditary privileges : No change
Suspendion of laws ' No change
Private property inviolaste, exception No change
Damages for wrongful death Asggigned to a special
o . : ' committee
Powers reserved to the people No change
Article Xill
Right of way Amend

The Commission recommenda very few changes in the {Ohio Constitu-
tion’s Bill of Rights, believing that its provisions have served the people of
Ohio well in the past, most of them since the firgt days of statehood, and
will continue to play an important role in the lives of Ohioans in the
future. The Comniisgion determined that further information was needed
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regarding grand juries and civil trial juries, and has appointed a special
committee to study those sections — sections 5, 10, and 192 of Article I
A change is recommended in section %, relating to bail, in order to permit
the denial of bail to some persons accused of serious crimes under eertain
circumstances, and in section 5 of Article XIII, to remove a reference to
a jury “of twelve men” in a section permitting the granting of eminent
domain powers to corporations. An amendment to section 10 of Article I
would remove language permitting comment by counsel in a eriminal trial
on the failure of a defendant to testify.

Following the conclusion of the committee’s work, correspondence
was received from Mr. Wilmer D. Swope, chairman of the Trustees of
Fairfield Township, in Columbiana County. Mr. Swope sent .copies of
petitions to the General Assembly and other materials proposing changes
in several provisions in the Ohio Bill of Rights and in the Preamble to the
Ohio Constitution. Mr. Swope’s proposals are on file in the Constitutional
Revision Commission office, and can be examined by any interested persons.

Section 1
 Present Constitution Commission Recommendation
Section 1. All men ate, by nature, free and indepen- The Commission recomuiends no change in this section.

dent, and have certain inalienable rights, among which are
those of enjoying and defending life and liberty, acquiring,
possessing, and protecting property, and seeking and ob-
taining happiness and safety.

History; Comparison with Federal Constitution

Seetion 1 iz derived from Article VIIL, section 1 of the 1802 Consti-
tution and was adopted in 1851 with minor modifications of the language,
‘It has not been amended since 1851. In both Constitutions, it Is the firet
section ; indicating, perhaps, that it is a statement of principle as well as
a guarantee of rights. It resembles the beginning of the second paragraph
of the Declaration of Independence which states:

We hold these truths to be gelf evident, that all men are created
equal, that they are endowed by their Creator with certain inalien-.
able Rights, that among these are Life, Liberty and the pursuit of .
Happiness. ~

 The section has no direct paraltel in the United States Constitution.

Comment

Section 1 falls within the category some scholars of state constitutional
law classify as “pelitical theory” and unenforceable. Indeed, no Obio case
was found in which this section alone was cifed by a court as setting forth
an enforceable right or guarantee. However, the section is cited together
with other sections in Article T as providing for due process in a manner
somewhat similar to the 14th Amendment and thus has an indirect
parallel with the Federal Constitution. To provide the full protection of
the due process clause of the l4th Amendment, it is also necessary to
consider sections 16 and 19 of Article T of the Ohio Constitution. In
D. P. Supply Co. v. Dayton, 138 Ohio St. 540 (1941}, the Ohio Supremse
Court identifiedt the limits of due process as guaranteed by these sections
by saying that all freedoms of the Bill of Rights are subject to the
properly exercised police power, which limitation is expressly recognized
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in Article I, section 18. The rights granted in section 1 are absolute and
“inalienable” but, although absolutely given, they are not absolute in their
scope; they are limited in a manner that is in aceord with due process and
the police power. .

The police power includes that which is reasonable and necessary to
secure the health, safety and welfare of the community, as long ag it dees
Iot otherwise violate the United States Constitution or the Ohie Constitu-
tion, and is not exercised in an arbitrary or oppressive manner. The
Supreme Court of Ohio has catablished guidelines to evaluate the exer-
cise of the police power; in City of Cineinneti v. Cornell, 141 Ohio St. 535
(1948) it said,

Laws or ordinances passed by virtue of the police power which limit
or abrogate constitutionally guaranteed rights must not be arbitrary,
discriminatory, capricious or unreasonable and must bear a real and
substantial relation to the object sought to be obtained, namely, the
health, safety, morals or general welfare of the public.

Personal freedom may be curtailed as punishment for erime. Guardians
may be appointed, thus giving, under certain circumstances, exclusive
control over an individual’s personal freedom or power to handle property
to anothet.

The individual has the right to enjoy and defend hig liberty. In Palmer
& Crawford v. Tingle, 55 Ohio Bt. 493 (1896), the Court said that “iberty
did not mean a mere freedom from physical restraint or gtate of slavery,
but is deemed to embrace the right of man to enjoy his naturally endowed
faculties restrained only as much as is necessary for the common welfare.”

Section 1 also provides for the freedom to acquire, possess, and protect
property. The freedoms attached to property, though, are also cireum-
scribed, but the same standards must be met in order for a legislative
body to effectively limit the right to enjoy and use property as one wizhes.
The concept of property is broad, and it is difficult to define one specific
type of regulation limiting abgolute freedom in the use of property; re-
gardless of the myriad forms of property, however, the requirement that
certain standards be maintained in its regulation in order to matisfy the
requirements of due process does not change.

1n Frecker v. Daytor, 88 Ohio App. 52, offd. 1563 Ohio St. 14 (1949), the
Court found that street vending was a legitimate business and the owner
had a property right in the business, affording him the protection of
Article I, section 1. Any attempt to interfere with that property interest
must be supportable on the basis of & reasonable exercise of the police
powers. A set of Columbus ordinances that prohibited the use of pinball
or similar machines, enforced by the threat of a misdemeanor penalty and
confiseation of the machines, was upheld in Benjomin v. Columbus, 167
Ohic St. 103 (1957). The appellant sought to overturn the ordinaneces,
arguing that they were arbitrary and unreasonable and deprived him of his
property without due process — not only because they would authorize
the police to seize his machines, but also because the ordinances would
drive him out of business in Columbus. The Court held that this injury
was unavoidable. Justice Taft, writing for the Court, said that almost
every exercise of the police power will either interfere with the enjoyment
of liberty or the acquigition, possession, or production of properfy within
the meaning of section 1, or would involve an injury within the meaning
of the 14th Amendment. Nevertheless, if the act is not unreasonable or
arbitrary and bears a substantial relation to the protection of the health,
safety or welfare of the pubtie, it will not be overturned because of its
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harmful effects on certain people. The courts would only interfere if the
legislature had made a clearly erroneous decision about the act’s redson-
ableness or relationship to the public welfare.

Benjamin also illustrates the principle that private property may be
subject to confiscation or destruction if the property iz in some way
violative of certain acte passed pursuant to the police power. Statutes pro-
viding drastic measures for the elimination of disease whether in humans,
crops, or stock, are in general authorized under the police power &g
pregervation of pablic health. (e.g., Kreplin v. Truaw, 119 Ohio St. 610,
1929) '

The enjoyment, possession and protection of real property is also subject

- to regulation. Building codes and zoning ordinances which are not purely
fanciful or aesthetic but which are measurable and have a rational relation-
ship to the preservation of the health, safety and welfare of the public are
not unconstitutional. (State ex rel. Jack ». Russell, 162 Ohio St. 281, 1954)

The police power can also be used to regulate the use of property in
another way, through licensing and regulation of lcensed businesses, not
only to prevent crime but to protect the public. Tn Auto Realty Service,
Ine. v. Brown, 27 Ohio App. 2d 77 (Franklin County Ci. A., 1971) the
appellant was found to be engaging in the sale of automobiles without the
necessary license and without following the required regulations for such
sales, Finding against his claim that the requirements violated his free-
dom under Article I, section 1, to engage in business, the Court held that
while the individual has the constitutional right and freedom to engage

. in business, the State has the right to regulate this freedom, subject to
certain restraints, for the safety of the public. Regulations may not be
arbitrary and must have a real relationship to the public health, safety,
or welfare. They must not destroy lawf{ul competition or create irade
restraints tending to establish a monopoly.

Finally, the individual has the right to seek and obtain happiness and
safety. The pursuit of happiness has been interpreted as the right to
follow or pursue any occupation or profession without restriction and
without having a burden imposed on one not imposed on others. This
provision, though, has been rarely litigated and the possible ramifications
of its guarantee are not known. '

Section 2
Present Constitution _ o Commission Recommendation
Section 2. Al political power is inherent in the people. The Commission recommends no change in this section.

Government is instituted for their equal protection and
beneftt, and they have the right to alter, reform, or abolish
the same, whenever they may deem it necessary; and no
special privileges or immanities shall ever be granted,
that may not he altered, revoked, or repealed by the
‘General Assembly.

History; Cemparison with Federal Constitution

Article I, section 2 has remained unchanged since its adoption in 1851,
It is derived from Article VIII, section 1 of the 1802 Constitution and the
Declaration of Independence. Much of the 1851 section is basically the
same ag its 1802 counterpart, with slight language alterations. The last
clause, though, was added in 1851 after considerable debate. It was seen
as a move to return the power of the government in all its manifestations
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to the people and to curb the power of individuals and corporations who
had achieved wealth, influence and position in part through privileges
granted them by the state. The supporters of this clause argued success-
fully that all power is inherent in the people and cannot be bartered away.
Grants of privileges, they contended, diminished or partitioned that power;
therefore, the grants violated the people’s right to coutrol their govern-
ment and the government failed to provide equal protection and benefits.

This section contains the “‘equal protection” clause of the Ohic Constitu-
tion, although its language is not identical to the parallel clause of the
TUnited States Constitution, Amendment 14, section 1. The major portion
of Article I, section 2, however, is derived from the Declaration of Inde-
pendence and has no federal congtitutional parailel.

Comment

The firat sentence of section 2 is, like section 1, more of a statement of
principles than an enforceable right or guarantee. In Ohio ex rel Atty.
Gen. v. Covington, et al., 29 Ohio St. 102 (1876}, the Ohio Supreme Gourt
stated that this declaration enunciates the foundation principle of gov-
ernment — that the people are the source of all political power — but the
Court aid that this was not intended as a denisl of the power or right of
delegation and representation.

The “‘equal protection” clause of section 2 — “Government is ingtituted
for their equal protection and benefit” — differs from the federal parallel
in the 14th Amendment which is as follows: *. . . nor shall any State . . .

deny to any person within its jurisdietion the equal protection of the
laws.”

The ramifications of the federal “equal protection” clause are extensive,
and will not be discussed here. Since the 14th Amendment applies directly
to the states (many other provisions of the Federal Bill of Rights having
been made applicable to the states through the 14th Amendment), the
state cannot diminish those rights or guarantees found in the 14th Amend-
ment, The only relevant ingquiry would seem to be whether Ohio courts
have interpreted the Ohio provision signifieantly differently from the
federal provision, or found in the Ohio provision any rights not found in
the federal provision. No cases have been found that would seem to give
the Ohio provision any special significance.

The “privileges or immunities” clause was an issue in Railwoy Company

o, Telegraph Association, 48 Ohio St. 8390 (1891). The guestion raised was

whether a franchise granted to the Telegraph Company to operate a tele-
phone service could subsequently be altered or revoked when it was later
found that the operation of the Railway Company interfered. Did the
Telegraph Company have a vesied interest in the telephone system as
operated that not even the legislature could limit, reduce, or revoke? The
Court held that specisl privileges and immunities were under the control
of the legislature and that according to Article I, section 2, if granted,
they could be altered, revoked, or repealed by the General Assembly., If
the exercige of rights conflicted, it would be construed as the intention of
the legislature to deny an exclusive franchise, if not repeal the antecedent
grant. Having received their corporate franchises from the state, the com-
panies hold them in implied trust for the benefit of the community at
targe, and to the constitutional grant of legislative power to contro} the
exercise of those franchises, which are privileges, in the future as the
public good might require.

The people’s rights to alter, reform, or abolish the government is
ancther statement generally classified as “political theory”. Article XVI
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of the Ohio Constitution sets forth the methods of amending the Consti-
tution, including the calling of a Convention fo revise, alter, or amend i,
and this statement in section 2 does not appear to. add anything of

stibstance.
Section 3
Present Constitution Commission Recommendation
Section 3. The people have the right to assemble to- The Commission recommends no change in thig mection.

gether, in & peaceable manner, to consult for their com-
mon good; to ingtruct their Representatives; and to peti-
tion the General Assembly for the redrvess of grievances.

History; Comparison with Federal Constitution

Originally adopted as Article VIIL, section 19 of the Constitution of 1802,
+his section was included in the Constitution of 1851 almost word for word,
and has remained unchanged since 1851. :

Section 3 has had little effect in recent years because of the impact of
its federal counterpart in the Bill of Rights, the First Amendment, clause
3, which has been incorporated through the 14th Amendment to apply to
the states, providing the full extent of the foderal guarantee to all
(Elfbrandt v. Russell, 384 U.S. 11 (1966)). The federal guarantee pro-
vides that: .

Congress shall make no law . . . . abridging . . . . the right of the
people peaceably to assemble, and to petition the government for a
redress of grievances.

Comment :

Freedom to associate for the advancement of beliefs and ideas or to
petition for redress of grievances is so fundamental tc the concept of
ordered liberty that its protection 1s agsumed by the due process clause
of the 14th Amendment, even though actions taken under the protection
of this clause may be controversial, political, social, or economic actions,
N.A.A.C.P. v. Button, 371 U.8. 415 (1963).

Like other rights, though, this freedom is not sbaolute and is circum-
scribed by the legitimate exercise of police powers by state and municipal
authoritics to protect the health and safety of the citizens. The police
power, however, cannot be used merely to prevent or disperse annoying
gatherings, but only to enforce statutes reasonably designed to protect
life and order. '

The people also have the right to petition for the redress of prievances.
Interference with this right to petition, to express ideas, or to act in a
concerted way by either a government, through its agents or officers, or
an individual, with the purpose of preventing gtch legal action, is for-
bidden by the First and 14th Amendments, MecQueen v. Druker, 317 F.
Supp. 1122, af. 438 F. 2d 781 {D.C.; Mass., 1970). Further, unless there
is some overriding state concern, an association or an individual's right
to belong to the association cannot be interfered with by laws prohibiting
peopie belonging to the agsociation from holding certain jobs, or by rules
against joining an organization for those holding certain jobs.

 The presence of & threat of violence or a clear danger to persons or
property is normasily & sufficient basis for the restriction of the rights to
free speech or assembly, but governmental officials may not selectively
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or digeriminatorily enforce statutes that deal with disturbances, by using
these laws to either sllow or prohibit constitutionally protected activities
at their discretion. {United States w. Crowthers, 466 ¥. 2d 1074 (4 Cir.
1972)} The interests of government in regulations that infringe upon con-
stituticnal rights must be balanced against those of the individual, and
the state must show a compelling interest in overriding individual interests
to do so.

Ohio’s section allows similar freedom and restriction, subject fo the
same valid exercise of police power, In Toledo v. Stms, 14 Ohio Ops. 2d 66
(1960), & municipal court held that the people of Ohio had affirmed,
through Article I, section 3, the right of the inhabitants of the state to
agsemble or congregate. Ohio courts have repeatedly interpreted the
section in s manner consistent with the First Amendment of the U.S.
Constitution. Where they have failed to provide the level of protection
required by the 14th Amendment, they have been reversed, Coales v.
Cincinnati, 402 U.S. 611 revg. 21 Ohio 3t 2d 66 (1871).

Section 4
Present Constituiion Commission Recommendation
Section 4. The people have the right to bear arms for The Commission recommends no change in this section.

their defence and security; but standing armies, in time
* peace, are dangerous to liberty and ghall not be kept
; and the military shall be in strict subordination to the
Livil power.

History; Comparison with Federal Constitution

Section 4 has not been altered since its 1851 adoption. The second and
third clauses are identical in content to section 20 of Article VIII of the
1802 Constitution; the 1851 Constitution merely modernized the language.
“The first clause, however, in the 1802 Comnstitution, stated that the peopls
had the right to bear arms for the protection of themselves and the State.
The 1851 Constitution says that the people have the right to bear arms
for their defense and security. The earlier Constitution ties the possesaion
of arms by individuals more closely to the concept .of the protection of
the State in keeping with the concepts, then prevalent, of the vigilant
citizenry or the citizen-soldier, This was followed in a natural transition,
by the statement that standing armies were dangerous and that the
military should be subordinated to the civilian powers. The 1851 section
altered the language, stating that individuals could bear arms for their
defense and security. Whether any significant change in meaning was-
intended is not clear, because of the lack of debate.

The first clause guarantees the right fo bear arms, as does the Second
Amendment of the Federal Bill of Rights. The second clause provides for
civilian control over the military. While {his has no gpecific parallel in
the United Stdates Constitutiom, the concept is implied in Article II,
section 2 which nzmes the President ag Commander-in-Chief of the armed
forces. The Ohic Constitution contains a similar implied gubordination of
the military to the civil authorities, Article IIl, section 10 and in Article
IX, which provide that the Governor is the Commander-in-Chief and shall
appoint the adjutant general and other such officers of the militia as
provided by law.
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Comment

The “right to bear arms" of the Ohio Constitution iz worded differently
from the Second Amendment and could be comstrued to have a different
effect on an individual's rights, especially gince the Second Amendment
has not been held applicable to the states. The Second Amendment beging:
“A well-regulated militia being necessary to the security of a free state ...”
and thus the right to bear arms is intimately connected with the concept
of @ citizen soldier and individual states' rights. Ohic’s section appears
to be an zbsolute affirmation of the right to bear arms without any
‘governmental interference or limitation of that right. The Supreme Court

. of Ohio, though, has held that to fully understand Article I, section 4,
it must be read in conjunction with the Second Amendment; a form of
reverse Incorporation. When both are read together, it iz seen that the
prifnary purpose in permitting people to bear arms is to dispense with
the need for a standing army and to enable the people to prepare for
their own defense by retaining their arms, State o. Nieto, 101 Ohio St.
409 (1920). Further, the existence of this right does not restrict the
legislature’s power and responsibility under itg police powers to pass laws
and establish regulations that may be necessary to protect the safety
and welfare of the citizens of Ohio. Consequently, the proteetion of the
general public by the regulation of the use and transportation of danger-
ous weapons, through the exercise of the legislative power, is a legitimate
use of that authority; Akron v. White, 28 Ohio Op. 2d 41 (Mun. Ct., 1963).
Under these same powers, the legislature can enact laws that totally
regulate the sale of arms and that govern the possession of concealed
weapong, Nieto, Although an ordinance prohibiting the bare possession
of arms by the people will generally be unconstitutional, the extent of the

. polce powers of the State allow restrictions to be placed on thig right.

It is beyond the scope of this report to analyse the federal provision.
The reader is referred to other materials, such as Levin, The Right fo Bear
Arms: The Development of the Americon Exzperience, 48 Chi.-Kent L.
Lev. 148 (1971}, .

Section 5
Present Constitution 7 Commissien Recommendation
SBection B, The right of trial by jury shall be inviolate, The Cotmission has appoinied a special commitiee to
except that, in civil cases, laws may be passed to authorize study civil trial juries.

the rendering of a verdiet by the coneurrence of not less
than three-fourths of the jury.

Higtory; Comparisen with ¥ederal Constituiion

“The right of trial by jury shail be inviolate” was section 8 of Article
VIII of the 1802 Comstitution and section 5 of Article I of the 1851
Constitution. The exception—that, in civil cases, verdicts could be rendered
by 34 of the jury—was proposed by the 1912 Constitutional Cenvention
and subsequently adopted by the pecple. No changes have been made in
the section since 1912,

The Federal Constitution guarantees the right to a trial by jury in
eriminal cases in Article III, section 2. “The trial of all crimes, except
in cases of impeachment, shall e by jury . ..” and in the Sixth Amend-
ment: “In all criminal prosecutions the accused shall enjoy the right to a
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gspeedy and public trial, by an impartial jury . ..”. The Seventh Amendment
provides for jury trials in civil cases ag follows:

In suits at common law, where the value in controversy shall exceed
twenty dollars, the right of trial by jury shall be preserved, and no
fact tried by a jury shall be otherwise re-examined in any court of
the United States, than according to the rules of the common law.

Comment

Section 10 of Article I of the Ohio Constitution containg a guarantee
of a jury trial in eriminal cases gimilar to that found in the Sixth
Amendment to the Federal Conatitution (and in the Constitution itself).
Discussion of the various aspects of jury trials as found in those pro-
visions will be found following section 10. The committee concluded that
no changes in the Constitution were desirable with respeet to the require-
ments for juries in ceriminal cases.

A number of issues have been raised in recent yvears by lawyers, judges,
and others expert in the administration of justice concerning civil trial
juries. The questions include: under what circumstances is there a right
to a jury trial? what are permissible jury sizes? is & unanimous verdict
a constitutionsal requirement? can jury verdicts be reduced in size without
violating the Constitution?

After discussion of these issues and the research papers presented to.
it on these topies, the committee concluded that it did not have sufficient
information on which to base any recommendations for change in the
Ohio Constitution, but that the questions were important and should be
studied further by a special committee, with particular emphasis on the
problem of sizeg of verdiets.

The Commission has appointed a speecial committee, and a further report
on juries will be issued in the future.

ARTICLE 1

Section 6
Present Constitution Commission Recommendation
Yeetion 6. There shall be no slavery in this state; nor The Commission recommends no change in this section.

involuntary gervitude, unless for the punishment of crime.

History; Comparison with Federal Censtitution

This section had its basis in Article VI of the Ordinance of 1787, the
first clause of which said, “There shall be neither slavery nor involuntary
servitude in the said territory (Northwest Territory)}, otherwise than in
punishment of erimes . . .”. Article VI contained a further provision,
though, that allowed for the recapture of slaves and indentfured servants
notwithstanding the previeus guarantee. Article VII, section 2 of the
Constitution of 1802 retained the opening clause and limited indenture fo
children until the age of 21 years for males and 18 years for females
unless an individual entered into indenture in perfect freedom for good
consideration received or to be received. Indenture of negroes or mulattoes
yesiding in the state, regardless of the origin of the eontract, was limited
to one year except in cases of apprenticeships. The Conatitutional Con-
vention of 1850-1851 retained only the opening clause after modernizing
the language, and the section has not been altered since 1851.
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The Thirteenth Amendment to the Federal Comstitution provides in
section 1:

Neither slévery nor inveluntary servitude, except as a punishment for
crime whereof the paity shall have been duly convicted, shall exist
within the United States or any place subject to their jurisdiction.

The 18th Amendment is one of the post-Civil War amendments to the
Federal Constitution and, therefore, postdates the Ohio provision,

Comment :

There are no Ohio eases construing section 6, and the history and origins
of Ohio might help account for this. Ohic was admitted to the United
States as a free state, just as previously it had been part of a free terri-
tory, and it became a hotbed of abolitionist seatiment. Harriet Beecher
Stowe lived in Cincinnati, Joshua R. Giddings taunted Southern adver-
saries with stinging invective in Washington, and Oberlin College became
_an important center for the abolitionist movement. So, slavery was never
an issue except in cases of slaves who were escaping through Ohio. Other
forms of servitude, as indenture, were dying out by the end of the 18th
Century and never became widespread in Ohio. The substitute for in-
dentured whites was enslaved blacks but this, of course, was prohibited
throughout the Northwest Territory. '

The 18th Amendment forbids all shades and conditions of alavery, in-
cluding apprenticeships for long periods or any forms of serfdom. The
general purpose of the Amendment, when read with the 14th and 15th,
was found to be the freedom of the slave race, the securily and firm
establishment of that freedom, and the protection of the newly-made
citizens from the oppressions of those who formerly exercised dominion
over them (Slaughter-House Cases, 83 U.8. 36, 1872). The Court asserted,
though, that this protection was not limited to the Negro, saying that
while Congress only had Negro slavery in mind when it passed the
Amendment, it prohibited other forms of slavery as well, including any
type of peonsge or coolie system. This opinion was supported by the
“Civil Rights” Cases, 109 U.S. 3 (1888). There, the Court said that the
13th Amendment has respect, not to distinctions of race, or class or color,
but to slavery; not merely prokibifing state laws establishing or upholding
slavery, but absolutely declaring that slavery or involuntary servitude
should not exist in any part of the TUnited States. Turther, the Enabling
Clause gave Congress the power to pass all laws necessary and proper for
abolishing all badges and incidents or burden and disabilities of glavery in
the United States which includes ali restraints on fundamenta: liberties
which are the essence of civil freadom.

The 13th Amendment prohibits any type of forced labor contracts when
the employer may use debt or criminal fraud statutes to enforce the
contract or punish the employee. This was the issue dealt with in Pollock v,
Willioms, 322 U.S. 4 (1944). Commenting on the Thirteenth Amendment,
the Court said that the Thirteenth, as implemented by the Antipeonage
Act, was not merely to end slavery, but to maintain a system of com-
‘pletely free and voluntary labor in the United States. While certain
forced labor, as a sentence of hard labor for the punishment of crime,
may be consistent with the Thirteenth Amendment in special circums-
stances, generally, It violates the Amendment. The defense against oppres-
sive hours, pay, and working conditions or treatment is to change em-
ployers, but when the employer can compel and the employee cannot
escape his obligation to work, there is no power below to redress, and no
incentive above to -relieve harsh or oppresasive labor conditions. Whatever
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social value there is in enforcing contracts and obligations of debt,
Congress has established that no indebtedness warrants a suspension of
the right to be free from compulsory service. This meant, the Court held,
that no state could make the quitting of work a component of a crime or
make eriminal sanetions available for holding unwilling persons to labor.
In United States v. Shackney, 833 F. 24 476 (2 Cir., 1964), the Court said
the 13th Amendment applied to direct subjection, by a state using its
power to return the servant to the master, and to indirect subjection, by
the state using eriminal penalties to punigh those who left the employer’s
service. The Court contended, though, that the term went further. Various
combinations of physical viclence, of indications that more would he used
against an attempt to leave, and of threats of immediate physical eon-
finement, it aaid, were sufficient to violate the 183th Amendment, although
where the employee has a clear choice about leaving even when the alterna-
tive is unappealing there is no violation.

ARTICLE |

Section 7

Present Congtitution

Section 7. All men have a mnatura] and indefeasible
right to worship Almighty God according to the dietates
of their own conscience. No person shall be compelled to
attend, ereet, or support eny place of worghip, or main-
tain any form of worship, against his consent; and no
preference shall be given, by law, to any religious society;
nor shall any Interference with the rights of conacience
he permitted. No rveligions test shall be required, as a
qualification for office, nor shall any perzon be incompetent
fo be o witness on account of his religious belief; but
nothing herein shall be construed to dispense with oaths
snd affirmations, Religion, morality, and knowledge, how-
ever, being essential to goocd government, it shall be the
duty of the General Assembly to pass suiteble laws to
protect. every religious deaomination in the peaceable en-
joyment of its own mode of public worghip, znd to
encourage gchoolg and the means of instruction.

Commission Recommendation
The Commission recommends ho change in this sectlon.

LTS S

History; Comparison with Federal Constitution

Article I, section 7 has remained unchanged since it was included in
the Constitution of 1851. Largely copied from its predecessor, Article
VIII, section 8 of the Constitution of 1802, it was re-written and enlarged
in 1851 by the addition of three new clauses. Of those clauses added in
1850-51, the first provides that no person shall be incompetent as a witness
because of his religious beliefs. The second states that nothing within the
section ghall be construed to dispense with oaths or affirmations, and the
final one extends the duty of the legistature to pass suitable laws to
protect every religious denomination in the peaceful mode of public
worship.

The First Amendment to the Federal Constitution provides several
guarantees of fundamental Hberties: freedom of religion, freedom of
gpeech and press, and freedom of assembly. Section 7 of Article I of the
Ohio Conatitution dealg with freedom of religion. The relevant portion of
the First Amendment is “Congress shall make no law respecting an estab-
lishment of religion or prohibiting the free exercise thereof . . .”. Obvi-
ously, much of section 7 of Article I of the Ohio Constitution is not found
in the Federal Constitufion nor any of its Amendments.
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Comanent

The First Amendment’s religious freedom provision has been applied to
the states through the due process clause of the 14th Amendment (Cant-

well et al. v. Connecticut, 310 T.8. 296, 1940}, Federal cases expounding

un various aspects of religions freedom cover such matters as military
congcientious objectors, tax status of property associated with a religious
institution, solicitation of funds for religious purposes, public support for
schools associated with a religious group, prayer in public. schools, and
other topics, and are tco numerous to discuss. Sinee Supreme Court
decisions interpreting the First Amendment apply to the states, it is
possible to affect the constitutional wall separating church and state in
Ohio only if the Ohio Constitution, and its interpretation by the legislature
or the courts, goes beyond the federal by making the wall higher, not by
lowering it.

Early Ohio cases contained no surprises in interpreting the Ohio pro-
visions. The Ohio Constitution adopts a hands-off policy towards religion
and requires that each religions denomination maintain that same nolicy
towards the others. It also recognizes the constitutional privilege to
worship God aceording to the dictates of conscience, and the right to teach
these beliefs to children; the commitment to this right has been formalized
by Article I, section 7 of the Constitution of 1851. There can be no inter-
ference with the exercise of this right, and Ohio couris have permitted
no prior restraint on its use, whether by legislative, judicial or executive
action (Bloom ». Richards, 2 Ohio St. 887, 1853). This right to freedom
of reiigious belief is not Himited to Christian belief, but extends to any
type of belief and neither Christianity nor any other religious belief can
be part of the laws of Ohio. The legislature eannot prowote Christianity
or any other belief beyond passing laws to protect them from outside inter-
ference, Board of Education of Cincinnati v. Miner; 23 Ohio St. 211 (1872).

Section 7 also sets out the fundamental guaraniee, recognized as s
fundamental principle in both state and federal constitutional law, that
no religious test can be required by law for qualification for holding office,
Clinton v. State, 33 Ohio St. 27 (1877). Qhio, further, specifically states
that an.individual's religious beliefs will not disqualify him as a witness:
Article I, section 7 goes on {o state that this will not dispenge with any
oath or affirmation. In Clinton, this was held to mean that, although a
religious beliel would not affect a witness’s competency, to be held com-
petent to take an oath as a witness, the individual's beliefs would have
"to be such that he helieved a Supreme Being would inflict punishrnent
tor false swearing. Generally, though, any form of oath or affirmation,
which appeals to the conscience of the person to whom it is administered
and binds him to speak the truth, is sufficient.

Ohio courts had held that the Constitution does not enjoin or require
religious imstruction or the reading of religious books in the schools
hecause the legislature placed control of these matters in the hands of
those who managed schools. Recent decisions, however, starting with

Fngel v. Vitale, 370 U.S. 421 (1962) in the federal courts, have removed

this freedom of choice from the hands of Ohio public school administra-
tions. .

Since the application of the First Amendment’s religious freedom
guarantee to the atates, no Ohic cages have been decided that would alter
the federal rules by interpreting the Ohio constitutional provision more
strictly than the federal,
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ARTICLE |

Section 8

Present Constitution Commission Recommendation

Section 8. The privilege of the writ of habeas corpus The Commission recommends no change in this section.
.shall not be suspended, unless, in cases of rebellion or
invasion, the public safety require it

History; Comparisen with Federal Constitution

Section 12 of Article VIII of the 1802 Constitufion combined the pro-
vigions relating to the writ of habeas corpus with those relating to bail;
in 1851 the bail provisions were separated and made part of section 9, The
habeas corpus langruage was not changed in 1851. In 1874, the Constitu-
tional Convention proposed adding at the end of the section: “. . . and
then only in such manner as may be provided by law.” The proposals of
that Convention, however, were not adopted by the people, Section 8 has,
theretore, not been changed since 1851.

The second paragraph of section IX of Article I of the Federal Constitu-
tion provides: “The privilege of the writ of habeas corpus shall not be
suspended, unless when in cases of rebellion or invasion the public safety
require it.” Thus, only minor language and punctuation differences dis-
tinguish the federal from the Ohio version.

Comment

Both the Ohic-and the Federal Constitutions deal only with the instances
in which the writ of habeas corpus can be suspended, and neither Constitu-
tion attempts to set forth those instances when the writ is, or must be
made, available, nor what can, or should, be accomplished by its issuance.
The writ iz an ancient common law one, and its development, through
cases and statutes, is a lengthy one. Examination of both federal and state
cases dealing with the writ did not disclose any significant differences
between federal and state interpretations nor any reasons to recommend
changes in the language. ' :

ARTICLE |

Section 9

Present Constitution

Section 9. Al persons shall be bailable by sufficient
sureties, except for capital offences whare the proof is evi-
- dent, or the presumption great. Excesgive ball shall not be
required; nor exceesive flnes imposed; nor cruel and un-
usual ponighments inflicted,

Commission Recommendation _ -
The Commission recommends the amendment of section 9 as follows:

Section 9. Al persons shall be bailahle by sufficient sureties, except
AS PROVIDED IN THIS SECTION AND EXCEPT for capital effenees
OFFENSES where the proof is evident or the presumption great. Exces-
give bail shall not he required; nor excessive fines imposed; nor cruel
and unususl punishments inflicted.

PERSONS MAY BE DENIED BAIL PRICR TO TRIAL IF THE
OFFENSE CHARGED IS A FELONY THAT WAS COMMITTED WHILE
THE PERSON WAS RELEASED ON BAIL.

453



NOTWITHSTANDING ANY OTHER PROVISION OF THIS CONSTI-
TUTION OR SUPREME COURT RULE ADOPTED PURSUANT THERE-
TO, THE GENERAL ASSEMBLY MAY PASS LAWS IMPLEMENTING
THIS SECTION.

History; Comparison with Federal Constitution

Article 1, section 9 was adopted in 1851 and has remained unchanged.
It was a combination of two sections from the  Constitution of 1842
Artiele VIII, seetion 12 which guaranteed the right of Bail in all but
capital offenses and Article VIII, section 18, which prohibited excessive
bail and fines, and cruel and unusual punishments, Aside from this re-
organization, the sections were preserved intact with only minor changes
in the language. In 1912, there was an attempt to add to this section to
abolish capital punishment, until such time ag the legisiature decided to
reinstate it, and replace it with life imprisonment. The proposal, though,
failed to attract voter support and was not retified.

The Eighth Amendment to the Federal Constitution reads as follows:

Excessive bail shall not be required, nor excessive fines imposed,
nor cruel and unusual punishments inflicted.

Comment — Bail : :

A significant difference exists between the Ohio and the federal con-
stitutional bail provisions, and it is this difference that led to the Com..
migsion’s recommendation to amend the section. The Eighth Amendment
prohibits “excessive” bail but does not grant a right to bail. Ohio is one
of about 23 states whose constitution guarantees a right to bail, except,
in Ohio, in capital cages “where the proof is evident, or the presumption
great”,

The traditional right to bail permits the unhampered preparation of
a defense, and serves to prevent the infliction of punishment prior to con-
viction (Stack v, Boyle, 342 U.S. 1, 1951). Tis purpose is to ensure that
onie accused of a crime would return to stand trial and submit to sentence
If found guilty. The Supreme Court of the United States has held that
an excessive bail is that greater than is necessary to assure this, stating
that it would be uneonstitutional to fix bail to ensure that the individual
would not obtain his freedom (Bandy v. United States, 364 U.S. 477, 1960).

The Court has not yet ruled on the question whether the Eighth Amend-
ment’s “excessive bail” prohibition incorporates, from the common law,
an absolute or limited right to bail before trial or before convietion. Nor
is there a United States Supreme Court case clearly applying the exces-
sive bail provision of the Bighth Amendment, whatever its interpretation,
to the states, probably because every state hag such a provision in its own
constitution or has, as is the case in Ohio, an even greater right expressed
in the Constitution in terms of a right to bail. A number of decisions,
however, in both lower Tederal courts and in state courts at all levels,
assume that the excessive bail provision of the Eighth Amendment applies
to the states through the 14th Amendment, particularly since the “eruel
and unusual punishments” provision of the Eighth Amendment has clearly
been so applied, ‘

The absence of express language in the Eighth Amendment guaran- -
teeing the right to bail appears to imply that no absolute constitutional
right was intended, and indeed, the historical development of the bail
system so indicates. This concept was upheld in Mostrion v. Hedman, 326
F. 2d 708, cert. den. 376 U.S. 965 (1964) where the Court ruled that neither
the Eighth nor the 14th Amendments require that everyone charged with
an offense must be given his liberty or the right to bail pending trial,
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The Hedman Court further held that while the right to bail was inherent
in the American system of law, this did not mean that a legislature was
required to make all crimes subject fo that right or to administer it in
such z way a8 to provide everyone with that right. As noted above, how-
ever, the Supreme Court hag not ruled on this point.

TFederal Statutes and Rules of Criminal Procedure applicable to persons
charged with the commisgion of federal erimes grant a right to bail in all
noneapital cases (18 U.8.C. 3146-3149 and Rule 46 of the Federal Rules of
Criminal Procedure). Congress, however, has exercised its apparent au-
thority to permit the denial of bail to certain persons charged with crimes
in the District of Columbia. The D. C. statute has as its goal preventing
the pretrial release of persons whose appearance at trial cannot be assured
by any conditions of release or whose release mirht endanger the safety of
any other person or the community. Specifically, persons charged with
crimes of violence may be denied bail if they have been convicted of a
crime of violence within a ten-year period immediately preceding the
alleged erime or if the crime was allegedly committed while the person
was on bail pending trial for the alleged commission of ancther crime of
‘violence or on probation or other release pending completion of a sentence
imposed upon conviction of another crime of violence. The statute permits
detention in other limited areas, also. However, it is the permissible deten-
tion of the alleged “repeat offender” that is the goal of the Commission’s
proposed amendment to section 9.

Section 9 clearly states that “all persons shall be bailable . . .” except
for capital offenses (the proposed amendment would correct the spelling
of “offenses”) and such case law as exists on the subject in Ohio states
that the right to bail except in capital cases is absotute, Locke v. Jenkins,
20 Ohio St. 2d 45 (1969). Rule 46 (B) of the Ohio Rules of Criminal Pro-
cedure provides for pre-trial release on recognizance or unsecured appear-
ance bond and for further conditions of release in felony cases and other
cases in the discretion of the judge. The judgment of whether a person
accused of a eapital crime should be released prior to trial is within the
sound discretion of the trial court, State ex rel. Reams v. Stuart, 127 Ohio
St. 314 (1983). The absolute right to bail has been held, in Ohio, not to
apply to juveniles pending a delinquency proceeding, since the bail provi-
"sion applies only to offenses, State ex rel. Peaks v. Allaman, 51 Ohio Op.
B821, (1952).

The Commission has concluded, ag did the Ohio Crime Commaission in
1969, that, in the Crime Commission’s words, “there should be gome means
for holding the sccused in detention where the public safety requires it.”
Bail has traditionally been the means of assuring the defendant’s appear-
ance at the trial; recent changes in the bail system, including those in
Ohio, have assured pre-trial release to almost everyone except, of course,
in capital cases, However, those in fthe criminal justice system who are
concerned about the number of serious crimes committed by persons previ-
_ously convicted of a crime believe that denial of pre-trial releage to per-
sons charged with a serious erime while awaiting trial for another crime
may be one means of preventing the commission of further crimes.

The final portion of the proposed amendment would make it clear that
the General Assembly may pass laws to implement this section, which
cannot be superceded by Supreme Court Rule.

Comment — Cruel and Unusual Punishments

The “cruel and unusual punishments” clause of gection 9 is identical to
that of the Eighth Amendment. Moreover, the Eighth Amendment, with
respect to prohibiting cruel and unusual punishments, has been applied to
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the states by the Supreme Court through the 14th Amendment. (Eobinson
v Californdo, 370 U, 8. 660, 1962} In the Robinson case, the Court held
that a state statute making it a crime for & person to “be addicted to the
use of narcoties” infticted cruel and unusual punishment. '

“Cruel and unusoal purishments inflicted” comes from the British 1688
Declaration of Rights, and was originally thought to proseribe tortures
employed during the reign of the Stuarts Its meaning hasg, of course,
been considerably broadened as society hag evolved more humane standards
Lor the treatment of persons convicted of crimes. Most recently, the im-
position of the death penalty, under certain conditions, has been held by
the Supreme Court o be “cruel and unasual punishment”. (Furman .
Gredrgia, 408 U, 8. 238, 1972) Because of the split natore of the decision
and the fact that each judge filed a separate opinion, the ramifications of
the decision ave still being tested in courts and in legiglatures across the
country, ' .

Matters other than the penalty imposed are being brought to the courts’
attention today as violations of the prohibition apainst “cruel and unusual
punishmenuts”. Prior to 1969, the Supreme Court had refused to consider
prison conditions because it was felt that prison discipline and administra-
tizon in the states was within the jurisdietion and competence of the states.
In Johnson v, Avery, 398 U. 8. 483 (1969), the Court changed that policy.
Since then, courts have examined prison conditions and prigon practices in
relationship to "cruel and unusual punizhment”, :

_ Even prior to the incorporation of the clause through the 14th Amend-
ment, the Ohio Supreme Court followed the United States Supreme Court’s
interpretation of “cruel and unusual punishments” (Holt ©. State, 107
Ohio St. 307, 1923). With the exception of Zenz v. Alvis, 66 Ohio Law Abs,
606 (Franklin Co, Ct. A, 1951) which held that eonsecutive life senfences
were not violative of the Ohio Constitution, there is little other litigation
on this clause and, since Robinson, there has been none,
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ARTICLE |

Section 10

Pregent Conslituiion

Section 10. Except in cases of impeachment, cases
arising in the army and navy, or in the militia when in
actual serviee in thme of war or public danger, and
cases involving offenses for which the penalty provided
s lesg than imprisonment in the penitentiary, no person
ghall be held to answer for & capital, or otherwise infa-
tnous, crime, unless on presentment or indietment of 2
granfi jury; and the number of persons necessary tor
constitate such grand jury and the number thereoi nec-
egsary to coneur in fAnding such indictment shall be detex-
mined by law. 1n any trial, in any eourt, the party accused
shall be allowed to appear and defend in person and with
counsel; to demand the nature and cause of the accusa-
tion against kim, and to have & copy thereof; to meet the
witnesses face to face, and to have compulsory process to
procure the sttendance of witnesses in his behalf, and a
speedy publie trial by an impartial jury of the county in
which the offense is alleged to have been comimitted; but
provision may be made by law for the taking of the
deposition by the accused or by the state, to be used for
or againgt the accused, of any witness whose attendance
oan not be had at the trisl, always securing to the accused
means and the opportunityto be present in person and
with coungel at the taking of such deposition, and to
examine the witness face to face ag fully and in the same
manner as if in court. No person shall he compelled, in
any criminal case, to he a witness against himsgelf; but
his failure to testify may be considerved by the court and

and may be the subject of comment by counsel. No
person shall be twice put in jeopardy for the same offense.

Cemmission Recommendation

The Commission recommends the amendment of Section 10 as follows:

Section 10. Except in cases of impeachment, cases arising in the army
and navy, or in the militia when in actual service in time of war or public
danger, and in cases involving offenses for which the penalty provided. is
less than imprisonment in the penitentiary, no persoen shall be held to
answer for & capital, or otherwise infamons, crime, unless on presentment
or indictment of a grand jury; and the number of persons necessary to -
constitute such grand jury and the number thereof necessary to comeur
in fAnding such indictment shall be determined by law. Tn any trial, in any
court, the party accused shall be allowed to appear and defend in persen
and with counsel; to demand the nature and cause of the accusation
against him, and to have a copy thereof; to meet the witnesses face to
face, and to have compulsory process to procure ihe attendance of wit-
nesses in his behalf, and 4 speedy public trial by an impartial jury in the
county in which the offense is alleged to have heen committed ; but pro-
vision may be made by law for the taking of the deposition by the accused
or by the state, to be used for or against the accused, of any witness
whose attendance can not be had at the trial, always securing to the ac-
cused means and the opportunity to be present in person and with counsel
at the taking of such deposition, and to examine the witness face to face
as fully and in the same manner as if in court. No person shall be com-
pelled, in any criminal case, to be a witness against himself; but his
failure to testify may be considered by the court and jury end may be the
pihent of eemmment by eounsel. No person ghall be twice put in jeopardy for
the same offense.

In addition, the Commission has appeinted a special committee to study
the subject of the grand jury.
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History: Comparison with Federal Constitution

Artiele I, section 10 ig one of the few sections of the Ohio Bill of Rights
inat has been altered and enlarged from 1802 to the present. The guaran-
teex of this seetion, which now largely follow both the Fifth and the Sixth
Amendments of the Federal Constitution, originally appeared in Article
VIII, section 11 of the Canstitution of 1802. That section provided for the
right to counsel, the right to know the nature and cause of the charge, the
right to confrontation, and the right to compulsory service of process in
approximately the same manner in which they were guaranteed in the
Sixth Amendment. In prosecutions by indictment or presentment, it guar-
auteed the right to a speedy public trial by an impartial jury in the county
where the offense was committed. It alss provided two Fifth Amendment
guarantees; the right against self-incrimination and the right against
double jeopardy.

The Convention of 1850-51 added the first sentence and sltered the
remaining language of section 11 to follow more closely that of the Sixth
Amendment. The first sentence, though, does not follow the Fifth Amend-
ment exactly; several explanatory phrases were included. The Convention
added “Except . . . casés involving offenses for which the penalty provided
is less than imprisonment in the penitentiary . . .’ the opposite of “infa-
mous crimes”. The Fifth Amendment does not mention misdemeanors.
Instead, it states that a grand jury presentment or indictment is necessary -
only for ‘capital and infamous crimes’”. Article I, section 10 also adds
material dealing with grand juries only implied by the Fifth Amend-
ment — that their size and the number necessary to return an indictment
will be determined by law. With these additions but without the parts
dealing with depositions or a failure to testify, Article I, seetlon 10 was
passed by the Convention.

The Convention of 1912 added those portions dealmg with depositions
and the failure to testify. Alarmed by the high crime rate and the small
number of convictions, some members of the Convention of 1912 decided to
counter what they believed was an overemphasis on the rights of erim-
inals, The proponents of change cited several areas where changes could
be made to neutralize at least some of the advantages the criminals en-
joyed in any prosecution. Previously, depositions could be used only by
the defendant. The reformers contended that this pave an unfair advan-
tage to the defendant and often resulted in a guilty man being freed.
Therefore, they proposed that the state also be given the opportunity to
use depositions. Another addition in 1912 wag. permitting prosecutors in
criminal cases fo comment about the failure of defendants to testify. There
have been no further changes since 1912,

Ag noted above, Article I, section 10 of the Ohio Constitution largely
copies similar Amendments of the United States Bill of Rights.

The Fifth Amendment reads:

No person shall be held to answer for a capital or otherwise infamous
crime, unless on a presentment or indictment of a grand jury, except
in cases arising in the land or naval forces, or in the militia, when in
actual service in time of war or public danger; nor shall any person be
subject for the same offense to be twice put in jeopardy of life or
limb; nor shall be compelled in any criminal case to be o witness
against himself, nor be deprived of life, liberty, or property, without
due process of law; nor shall private property be taken for public uge
without just compensation.
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The Sixth Amendment reads:

In all crimina! prosecutions the accused shall enjoy the right to a
speady and public trial, by an impartial jury of the state and district
wherein the crime shall have been commitied, which district shall
have been previously ascertained by law, and to be informed of
the nature and cause of the accusation; to be confronted with the
witnesses against him; to have compulsory process for obtaining
witnesses in his favor, and to have the assistance of counsel for his
defense,

Not all provisions of the Fifth Amendment are incorporated in section 10;
sorme are found elsewhere in the Ohio Bill of Rights.

Comment — The Grand Jury

The grand jury requirement of the Fifth Amendment is the only pro-
vision of the Fifth or Sixth Amendment that has not been applied to state
criminal proceedings through the due process clause of the 14th Amend-
ment. The states are, therefore, free to use or reject the use of & grand
jury.

A considerable amount of controversy has surrcunded the grand jury in
recent vears. Its use is viewed by some as one of the most important pro-
tections in the Bill of Rights apainst false accusations of erime being
made public; others, however, tend to view the grand jury as a “witch-
hunting” arm of government or the prosecutor.

The Commission has appointed a special committee to consider grand
juries, and a report on that subject will be made in the future.

Comment — the Sixth Amendment Rights

Section 10 sets forth a2 series of rights of persons accused of crimes
that are essentially the same as those found in the Sixth Amendment. In
the Ohio order, they are:

1. Right to appear and defend in person and with counsel;

2  Be informed of the nature and cause of the accusation and demand
a copy;

8, Confront witnesses;

4. Compulsory process to secure witnesses on the accused’s behalf;

5. Speedy and public trial in the county where  the crime was com-
mitted; : .

6. Jury trial

The Sixth Amendment places the speedy and public trial first and the
right to counsel last; the right to “appear and defend in person” does not
appear in the Sixth Amendment but is certainly implicit in all the other
rights. There are other latguage differences, but they do not appear to be
differences of substance. ' '

All the Sixth Amendment rights have been applied to state criminal
proceedings through the due process clause of the 14th Amendment. The
leading cases are:

1. Right to counsel — Gideon v. Wainwright, 8372 U. 3. 835 (1963)

9 Re informed of the nature of aceusation — Cole v. Arkanses, 333 U5,

196 (1948) _
3. Confront witresses — Potnter v. Texas, 880 U. 8. 400 (1965)
4. Compulsory process — Washington v. Texas, 388 U. 8. 14 (1967)
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5. Speedy and public trial — Klopfer v. North Caroline, 386 U. S. 213

(1967) _ _

6. Trial by jury (feionies) — Duncan v. Louisiana, 88 5. Ct. 144
(186&)

Of course, the recitation of these rights and the citation of cases making
them applicable to the states does not say muech about them. Volumes csn,
and have been, and will be written about each one. The limits and exten-
sions of each are not yet fully known and perhaps never will be. For the
purposes of studying whether the Ohio Constitution ghould be revised with
respect to any of these provisions of section 10, however, it seems suffi-
cient to inguire whether any Ohio cases or statutes or rules go beyond
present federal interpretations of the Sixth Amendment in any way that
would seem to call for constitutional amendment in Ohio. No such cases,

statutes, or rules have been found, and no person has appeared before the .

committee or the Commission recommending any change in any of these
provisions.

Commient — Right to Take Depositions

Section 10 next provides for depositions of witnesses who cannot attend
the trial to be taken either by the prosecution or the defendant, by autho-
rizing the General Assembly to so provide by law. This provigion has no
parallel in the Federal Constitution nor is it generally found in the consti-
tutions of other states, As noted sbove, it was one of the proposals of the
1912 Convention, and was added because delegates to that Conventiou
believed that defendants had an unfair advantage over prosecutors be-
cause the statutes apparently only authorized defendants to secure testi-
mony of absent witnesses by deposition. Althongh the provision does not
guarantee either the defendant or the state the right to take depositions,
it does puarantee the accused, if such depositions are authorized and
taken, the right to be present and examine the witness face to face.

Comment — Sel-Inerimination; Failure to Testify

The next provision in section 10 repeats one of the provigions of the
Fifth Amendment — that no person shall be compelled, in any eriminal
case, to be a witness against himself. The privilege apainst gelf-inerimina-
tion was applied to the states as part of due process in Mealloy v. Hoguan,
a8 U, 8. 1 (1964).

The right not to incriminate oneself has been much litigated. It is avail-
able to witnesses as well as to defendants and is available in civil litigation,
“before grand juries, before legislative committees and before adminisira-

tive agencies. As with the Sixth Amendment rights it has been, and un--

doubtedly will continue to be, explored for limits and uses, and much
written about.

One aspect of self-incrimination deserves comment, because the Ohio
provision contains language not found in the Fifth Amendment — *. . . but
his failure te testify may be considered by the court and jury and may be
believed that defendants had an unfair advantage over prosecutors be-
~ the subject of comment by counsel.” This clause was added in 1912, The
United States Supreme Court, in Griffin v. California, 380 U. 8. 609 (1965),
overturned a conviction appealed from the California Supreme Court on
the grounds that the judge and the prosecutor had violated the defendant’s

rights by commenting on his failure to testify. Under the California Con-

‘atitution, with a section closely resembling its Ohio counterpart, the judge
and prosecutor had been allowed to comment on this failure. The Supreme
Court said that the rule of evidence that allowed this gave the state the
privilege of tendering to the jury for its consideration the failure of the
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accused to testify without any formal offer of proof having been made.
The Court continued by saying that the prosecutor’s comment and the
court’s acquiescence were the equivalent of an offer of evidence and its
acceptance. This, the Court held, violated the defendant’s Fifth Amend-
ment rights, specifically the spirit of the Self-Incrimination Clause. It said
that comment on the refusal to testify was a remnant of the inguisitorial
system of eriminal justice which the Fifth Amendment outlaws because
it was a penalty imposed by courts for exercising a constitutional privilege.

The Commission concluded that, in light of the Griffin case, the permis-
sion for counsel {o comment on the failure of a defendant to testify is
unconstitutional, and proposes that this language be removed from sec-
tion 10.

Comment — Double Jeopardy

Finally, section 10 says that “No person shall be twice put in jeopardy
for the same offense.” The Fifth Amendment provides that: . . . nor
shall any person be subject for the same offense to be twice put in jeopardy
of life and limb.”

In 1969, in Beuton v. Moryland (395 U. S. 784), the Supreme Court
applied this provision, also, to the states as part of the due process clause
of the 14th Amendment. Its meaning, also, has been the subject of consid-
erable litigation. However, neither research nor testimony disclosed any
reason or recommendations to change the Ohio provision.

Section 11
Present Comstitution Commission Recommendation
Section 11, Every citizen may {reely speak, write, and The Commission recotnends no change in this section.

publish his sentiments on all snbjects, being responsible
for the abuse of the right;.and no law shall be passed to
restrain or abridge the liberty of speech, or of the press.
In all eriminal prosecutions for libel, the truth may be
given in evidence to the jury, and if it shall appear te
the jury, that the matter charged as libellous is true, and
was published with good motives, and for justifiable ends,
the party shall be aceguoited.

History; Comparison with Federal Constitution

The predecessor of scetion 11 was Article VIII, section 6 of the 1802
Constitution. Section 11 in 1851 altered the rights protected under the
original section and subtly changed its focus. The first sentence of the
original section wag concerned with protecting freedom of the press and
‘the right to publish information about the government and public officials,
a burning issue in the colonies in the Eighteenth Century and in England
well into the Nineteenth Century. The second sentence provided a general
guarantee of freedom of speech and press and it is this guaraniee which
forms the opening clause of Article I, section 11 of the 1851 Constitution.
One could surmise that the press’s right to comment on government and
political figures by 1850-51 was a recognized right and no longer a contro-
versial issue and that emphasis wag dropped in 1851. The second portion
of the opening sentence of section 11 wag added to further protect the
basic rights of freedem of speech and press.

Angther major change in 1851 was to make truth a complete defense
for criminal libel. Under the common law, the truth of & statement was
not a defense to criminal libel. The 1802 Constitation allowed the truth to
Ye admitted into evidence. The 1851 Constitution provides that the truth,
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when published with good motives and for justifiabie ends, is sufficient for
acquittal, The final clause of Article VIIT, section 6 of the 1802 Constitu-
tion, which provided that the jury would determine the law and the facis
in all indictments for libel, was dropped in its successor and the section
was then adopted in its present form.

Freadom of speech and of the press is guaranteed by the Firgt Amend-
ment to the Federal Constitution, as follows:

Congress shall make no law . . . abridging the freedom of speech or
of the press . ..

There 15 no federal constltutlonal provision regarding libel. The First
Amendment rights of freedom of speech and presg are applicable to the
states through the 14th Amendment (Gitlaw v. New York, 268 U. 8.
652, 1925).

Comment

As was the cage in .the rights relating to persons aecused of crimes, the
rights of freedom of speech and of the press are vast, complex, and in a
continual state of flux. Important social issues such as censorship and
obscenity come under First Amendment scrutiny, as well as political utter-
ances, civil rights behavior, expressions regarding governmental policies
on matters such as war, labor disputes, publication of material relating to
crimingl trials, and many more, The history and interpretation of First
Amendment decigions iz beyond the scope of this report,

The rights guaranteed by Article I, séction 11 of the Ohio Consgtitution
are very similar to the freedom of speech and press guaranteed by.the
Firat Amendment and many recent cases demonstrate a high degree of
interchangeability between the fwo. There are, however, differences. In
Cineinnabi Gazette Co. v. Timberlake, 10 Ohio St. B4R (1860) the Ohio
Supreme Court noted that the Ohio guarantee of the right to freely speak,
write, and publish sentiments on every subject was specifically tied to
responsibility for the abuse of the right, and every person for any injury -
dene him on his land, goods, person or reputation would have a remedy
by due course of law (Article I, section 16). Liberty of the press is not,
therefore, inconsistent with the protection due to private character. The
decigsion defined freedom of the press ag the right to publish with impunity
the truth, with good motives and for justifiable ends, concerning govern-
ment, the judiclary or individuals. In State ». Kessay, 126 Ohio St 177
(1932), the Court noted that the Pederal Amendment was much more
sweeping in its provisions than its Ohio counterpart, sinee the Ohio provi-
gion did not guarantee the rights without restraint.

In Stote v, Devis, 21 Ohio App: 2d 261, (Franklin Co. Ct. A., 1969), the
Court averred that the maintenance of the opportunity for free political
discussion was & fundamental principle of our constitutional system, and
that the opportunity for free political speech could encompass the freedom
of “pure speech” as well ag freedom of other activities constituting expres-
sion. Such freedom could well envigion the hanging of a red flag, and could
encompass the wearing of a sign or a badge or involve gestures, including
making the “V" gign. Absolute prohibitions of these pestures or symbols,
the Court reasoned, would be unconstitutional, but not if they were usged in
such a manner that the rights of others were violated.

A Federai District Court, commenting on both the Ghio and federal
guarantees, said that censorship in any form was an assault on freedom
of the press, New American Library of World Literature, Inc. v, Allen,
114 F. Supp. 823 (1.C., Ohio, 1958). The power to censor, a drastic power,
could only be vested by a valid express legislative grant. Otherwise, law
enforcement officers only had the authority to examine suspeeted publica-
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tiona fof violations of the obscenity laws to determine if there wag prob-
able cause to prosecute.

Licensing has also been attacked by the Ohio courts when it acts to
restrain section 11 rights. In Bowling Green v, Lodico, 11 Ohio St. 2¢ 136
(1967), the Court overturned a conviction for failing to obtain a license
to sell & purely political magazine, saying that initially the right to publish
is unconditional. To the extent that the police are permitted to imit publi-
cation or cireulation, the right to publish is diminished. An ordinance
requiring a license to sell a political magazine in the streets is a prior
restraint on speech and publication, and unconstitutional.

Door to deor canvassing involves a balancing of convenience between
some householders’ desire for privacy and the publisher’s right to distrib-
ute publications., Street soliciting does not invalve the same balancing.
Peripatetic solicitors on public streets do not invade privacy, and the right
to be free from even the slightest interruption on a public street does not
weigh as heavily in the balance ag does the right to privacy in the home.
In public the citizen must accept the inconvenience of political proselytiz-
ing as essential to the preservation of a republican form of government.

Tf a statute regulating the freedom of speech and press is not an unrea-
gonable, arbitrary, or oppressive exercise of the police power, and if it is
designed to accomplish a purpose within the scope of the police power,
every reasonable presumption is given in favor of its constitutionality, and
if it bears a reasonable relation to the public welfare, the courts will not
declare it unconstitutional, Dazis ». State, 118 Ohio St. 25 (1928).

Limits on freedom of the press, and the responsibility of the preass, are
gtill being debated.

ARTICLE I
Section 12
Present Constitution Commission Recommendation
Section 12. No person shall be fransported out of the The Commission recommends no change in section 12.

State, for any offence committed within the same; and ng
conviction shall work corruption of blood, or forfaiture of
eatate.

History; Comparison with Federal Constitution

The first clauge of section 12 originally was Article VIII, section 17 of
the 1802 Constitution. The Constitutional Convention in 1851 added the
second clause of Articie VIII, section 16 to that section to form the present
gection 12. It has remained unchanged since 1851.

There is no federal constitutional parallel te the prohibition againat
transportation as punishment for crime. Article ITT, Section 8 of the Fed-
eral Constitution provides a limited parallel to the gecond clause of sec-
tion 12: :

“The Congress shall have power to declare the punishment of freason,

but no attainder of treason ghall work corruption of blood or forfeiture
except during the life of the person attainted.”

Comment: Banishment .

Limited types of exportation from the United States are imposed by the
federal government on aliens and citizens who have lost their citizenship
or been denaturalized, However, a citizen cannot be stripped of his citizen-
ship as punishment for a crime, and a naturalized citizen can be de-natural-
ized only for fraud or concealment of facts upon attaining citizenship, not
as punishment for a crime. At least one state court has held that it is
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against public policy for a state fo banish a person from the stafe as pun-
ishment for a erime (People v. Bawwm, 251 Mich. 187, 1930). There is no
case law on the subject in Ohio, since the legislature hag never authorized
the imposition of such a penalty.

Comument: Corruption of Blood and Forfeiture of Estate

Corruption of blood and forfeiture of estate is generally defined as logs
of all civil righis, & forfeiture of all estates and the loss of the ability to
transfer them during the life of the person convicted. The federal provi-
sion limits this punishment for treagson to the life of the guilty person.
The Ohio provision prohibits the imposition of the punishment of corrup-
tion of blood and forfeiture of estate for any crime.

The Supreme Court héld that there was no constitutional violation in
Miller v, State, 8 Ohio St. 476 (1854) for a seizure fo abate an existing
nuisance. The property involved was seized and closed for a violation of
the state liquor laws, and such actions were upheld since the property
was being used illegally at the time of the seizure. During Prohibition, a
similar case arose under the “Padlock”™ Law which authorized the closing

“of premises maintained for the keeping and selling of liguor. Following
Miller, interpreting section 12, the Court held that there was no violation
of the constitutional prohibition where the use of property, declured =z
public nuisance, was lost for one year (Stufe ex rel. v. Richardson, 24
N. P. (n. &)} 540, Butler Co. C. P., 1923).

A beneficiary under a life insurance policy who murders the insured
thereby forfeits all rights under the policy (Filmore v. The Metropolitan
Life Insurance Co., 82 Ohio St. 208, 1910). The Probate Court of Franklin
County held that a statute which prohibits a person convicted of first or
second degree murder from inheriting from his victim, does not act to
divest an heir of property in violation of Article 1, section 12. The Court
noted that the statute does not provide that one shall be divested of prop-
erty, but rather that he shall not be allowed to inherit. Therefore, he
would have lost no property rights by operation of the statute. (Egelhoff v.
Presler, 82 Ohio Op. 252, 1945) In Thomas v. Mills, 117 Ohio St. 114
-{1927), the Ohio Suprerne Court held that, absent any statutory provision,
one sentenced to life imprisonment was not civilly dead although under
the common law conviction of a felony did result in a corruption of blood
(civil death).

ARTICLE |

Section 13

Present Constitation Commission Recommendation

Section 13. No zoldier shall in time of peace, be quar- The Commission recommends no change in this section.
tered in any nounse, withoul the consent of the owner: nor,
in time of war, except in the manner prescribed by law.

History; Comparison with Federal Constitution

Article I, section 18 was adopted as it now stande as part of the Consti-
tution of 1851. It repeats Article VIII, section 22 of the 1802 Constitution
with only minor word changes.

Except for punctuation, the section is identical to the Third Amendment
to the Federal Constitution. '
Comment .

Litigation dealing with the Third Amendment is rare, and there are no
Ohio cases. In United States v. Valenzuels, 95 F. Supp. 368 (D. C. Cal.
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. South. Dist., Central Div. 1951), involving reparations for rents for viola-
tiong of the “Housing and Rent Act of 1947”7, the defendant charged that
the Act was an incubator and hatchery of swarms of bureaucrats to be
quartered as storm troopers on the people. The Court held the charge was
not supported and that the Act, which gave certain preferences to soldiers
and others in housing and established certain types of rent controls, was
not violative of the Third Amendment. In one of the few other cages in
which this Amendment is mentioned, the Supreme Court said that the
Third Amendment protects one aspect of privacy from governmental intru-
sion, Katz v, United States, 389 11, 2. 347 {1967).

Section 14
Present Constitution Commission Recommendation
Section 14, The right of the people to be secure in The Commission recornmends no change in this section.

their persons, houses, papers, and possessiong, against
unreasonable searches and ssizures shall not be violated;
and ne warrant shall issue, but upon probable cause, sup-
ported by oath or affirmation, particularly describing the
ph}cedto be searched, and the person and things to be
seized.

History; Comparison with Federal Constitution

Section 14 is the successor to Article VIIT, section 5 of the Constitution
of 1802, which guaranteed that people would be free from unwarrantable
searches and seizures, and proseribed the use of the general warrant. The
Constitutional Convention of 1850-51 replaced it with the present guaran-
tee which has since remained unchanged.

Section 14 is nearly identical to the Fourth Amendment to the Federal
Constitution. The differences are not significant.

Comment

The Fourth Amendment serves as a restraint on government officials
invading the privacy -of the individual and his home to lock for evidence
of erime. Tt does not prohibit all searches and seizures, only unreasonable
ones: it does not outlaw warrants, only “general” warrants by requiring
that warrants may be issued only upon probable cause and only after the
officer seeking the warrant is able o identify the object of the search.
The Fourth Amendment, and its parallel in nearly all state constitutione,
ig a direct result of colonial experience with British law enforcement prac-
fices of that day.

Tn Weeks v. Unifed States, 232 U. 8. 383 (1914), the Suprems Court first
set out the federal exclusionary rule. The Court in Weeks said that it had
the power to inquire into the source of any evidence if received as a pre-
requisite to its power to exclude evidence. Further, it said that evidence
in violation of the Constifution was illegally obtained and was therefore
inadmissible. The purpose wag both to show disapproval of illegal acts by
the government, removing any benefit obtained by these acts, and to
maintain the dignity of the federal judiciary.

In 1949, in Wolf v. Coloredo, 338 U. 8. 25, the Supreme Court held that
the proscriptions of the Fourth Amendment were implicit in the concept
of liberty, and therefore applicable to the states through the due process
clause of the Fourteenth Amendment. Interestingly, though, the exclu-
sionary rule was not held to be implied in this concept of liberty. A series
of decisions culminating in Mapp v. Ohkio, 367 U. 8. 643 (1961), applied
the exclusionary rule, also, to state criminal procedures.
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It iz beyond the scope of this report to set forth the meaning and inter-
pretations of the Fourth Amendment. Leading cases cover such matters
as when & warrant is necessary for a search, the permissible extent of a
search, electronic surveillance, administrative searches (such a8 housing
and health searches), the requirements for securing » warrant, and sim-
ilar matters.

As noted, the Fourth Amendment standards were made applicable to
the states through Weeks and Mapp, and these cases established minimal
standards for the states in the areas of search and seizure. This principle
was recognized, at least in part, in State v. Haoynes, 25 Ohio St. 2d 264
(1971). There, in a case dealing specifically with the sufficiency of o search
warrant, the Court said, “It ic now well established that the validity of
g state search must be determined by federal standards.” Rule 41 of the
Ohio Code of Criminal Procedure requires that all the presently mandated
technical Fourth Amendment requirements be satisfied, and in the area of
reagonableness of the search, at least one Ohic court has ruled that the
Fourth Amendment test of reasonableness for a search or seizure must
meet federal constitutional standards. The Court said, “To hold otherwise
would permit a situation where acts would violate the Fourth Amendment
in Ohio which would not violate the Fourth Amendment in another sta
State v, Denning, 32 Ohic Mise, 1 (Piqua, M. Ct., 1972).

Ohio courts have interpreted Article 1, seetion 14, if used at all recently,
in exact accordance with the Fourth Amendment.

ARTICLE |

Section 15

Present Constitution Commission Recommendation
Section 15. No person shall be imprisoned for debt in ' The Commission recommends no change in this section.
any civil getion, on mesne or- final process, nnless in cases

of frﬂud

Hisiory; Comparison with Federal Constitution

Section 15 is derived from section 15 of Article VHI of the 1802 Consti-
tution. The earlier version permitted imprisonment when the debtor re-
fused to deliver his property to the creditor, after judgment, as prescribed
by law.

There is no federai constitutions] parallel to section 15.

Comment

An early Ohio cage, Spice and Son v. Steinruck, 14 Ohio St. 213, (1868),
heid that the provision regarding fraud was not seif-executing. Current
Ohio statutes provide for debtor 1mpr150nmant after judgment under lim-
ited circumstances, including fraud in incurring the obligation or contract-
ing the debt, removing property from the jurisdiction, or assigning or
otherwige disposing of property with an intent to defraud credifors.

A number of cases have dealt with the distinction between debt and
other obligations, for which imprigsonment may be obtained for failure to
pay. Among the latter are alimony and child support. (Cook v. Cook, 66
Ohio St. 566, 1902, and Stete v. Ducey, 26 Ohio Aup. 2d 50, Franklin
County Ct. of A., 1970) :

In a recent cage, Cincinnati v. DeGolyer, 26 Ohic St. 2d 101 (1971), the
Ohio Suprerne Court ruled that a taxpeyer may be imprisoned for a willful
failure to pay & tax obligation, or for refusal, but not otherwise.
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Although Ohio courts have upheld the practice of imprisoning one con-
victed of a criminal offense who iz unable to pay a fine and court costis,
the Supreme Court has outlawed this practice on the basis of the equal
protection clause of the 14th Amendment. In Williams v. Illinois, 399 U. 8.
285, (1970), the Court held that this practice, of imprisoning one beyond
the maximum term for the offense or in lieu of a fine if imprisonment is
not imposed for the offense, was unlawful discrimination because it im-
posed jail terms on the indigent whereas those who could afford the fine
were not jailed or were not jailed for as long & term.

Following the Willioms and subsequent Supreme Court decisions, the
Ohic Supreme Court, in In re Jackson, 26 Ohio St. 2d B1 (1971), voided =
court rule providing for holding a defendant in jail for nonpayment of &
fine (credited at $10 per day) as long as failure to pay the fine was based
on indigeney and not refusal.

ARTICLE |
Section 16
Present Constitution Commission Recommendation
Section 16, All courts shall be open, and every person, The Commission recommends no change in this section,

for an injury done him in his land, goods, person, or repu-
tation, shall have remedy by due course of law, and shall
have justice administered without deninl or delay. Suita
may be brought againat the state, in sush courts and in
such manner, as may be provided by law.

i, History; Comparison with Federal Constitution

The firat sentence of section 16 is an almost verbatim copy of its prede-
cessor, Article VIII, section 7 of the Constitution of 1802. The original
section, though, was not automatically included in the original draft of

. the Rill of Rights for the Constitution of 1851. It is not clear why this
section was omitted, but its omission was noticed by a delegate who intro-
duced & motion to include the original section in the new Bill of Rights.
The motion carried among general laughter at the thought of being able
to receive a speedy trial, and after some minor changes became what is
now the first sentence of Article I, section 16.

The second sentence was added in 1912. A proposal to abrogate govern-
mental immunity was made to the 1850-51 Convention, but was not
-adopled. : :

There is no federal constitutional parallel to this section as & whole,
although both the Fifth and the 14th Amendments provide for due
process of law., The relevant portions of these two amendments are as
follows:

Fifth — *. . . nor shall be compelled in any criminal case to be a wit-

ness against himself, nor be deprived of life, liberty, or property,

without due process of law . ..’

Fourteenth — “. . . nor ghall any State deprive any person of life,

liberty, or property, without due process of law .. .”

Comment: First Sentence

“Due process of law”, as used in the 14th Amendment, expresses avolv-
ing concepts of justice and judicial processes, and applied them to the
states on & one-by-one basig, These concepts are variously described as
requiring “fair play” in judicial processes, restraining arbitrary or uncon-
trolled governmental action, or prohibiting governmental activity that
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shocks the conscience or is oppressive, arbitrary or unreasonable in rela-
tionship to the individual’s life, liberty, or property. _

Due process 15 a set of principles that are “the very essence of a scheme
of ordered liberty”, Palko ». Connecticut, 302 U. 8. 319 (1937). It is not
limited to criminal cases, but is a requirement also of civil proceedmgs and
in administrative law.

Article I, section 16 of the Ohic Constitution provides for an “open”
court as well as for “due enurse of law”. According to court interpreta-
tions, these are distinct and severable rights, although in certain cases,
“open courts” is one aspect of due process in the sense of “public” trial
as uged In the Sixth Amendment of the United States Constitution and
- Article I, section 10, of the Ohio Constitution. It is also a spe(:lﬁc right for
which there is no dlr'ect federal parallel.

State, ex rel. Christiun v. Barry, 123 Ohio St. 4588 (1931), raised the
issue of an “open” court. The plaintiff, a policeman, brought suit against
several superiors who had dismissed him because of his viclation of a
departmental rule stating that no police officer could submit to the prose-
cutor or an attorney any case without permission. In violation of the rule,
the plaintiff secured sn attorney in a personal injury suit and consequently
wag fired. The Supreme Court ordered him reinstated, holding that the rule
violated the guarantee that all courts be open, and every person have a
‘remedy by due course of law for an injury done him. In Armsitrong v.
Duffy, 90 Ohio App. 233 (Columbiana Co., Ct. A, 1951), the National
Brotherhood of Operative Potters sought to discipline several of its mem-
bers who had gone to court to prevent certain national officers from con-
tinuing alleged illegal acts. The suits violated union rules. The eourt ruled
againgt the anion digeipline holding such rules violated section 16, Article L

In Seripps Co. v. Fulton, 100 Ohio App. 1567 (Cuyahoga Co., Ct. A., 19556),
the plaintiff sued a Common Pleas judge to prohibit him from excluding
reporters from & felony case or at any other time the court was in session.
The order had been given solely upon the request of an alleged felon that
part of the trial be conducted in secret. Basing its reasoning on Article I,
gections 10 and 16, the Court of Appeals held {hat, where there was no .
question of public moraly, safety or health advanced or considered in
making the order of exclusion, the court must be open. To permit trials of
persons charged with a felony to be held in secret entirely upon the defen-
dant’s request would take from the court its most potent force in support
of the Impartial administration of justice according to law. The Court
continued by stating that the open court is as necessary and important
in the interest of supporting the administration of justice as in the pro-
tection of the right of a person on frial for a eriminal offense.

“Due course of law”’ was designed to provide the same protections as
the Fifth or 14th Amendment “due process” clauses. (In Ee Appropric-
tion for Highway Purposes, 104 Ohio App. 243 (Lorain Co., Ct. A., 1957))

In State ex rel. Smilack v. Bushing, 159 Ohio St. 259 (1953), the Court
held that an individual cannot be commitied, even temporarily, for mental
disabilities without due process which must include evidence tending to
prove insanity.

Due process also acts to hmxt legislative a.cts or the use of the police
power. Laws must have a reasonable relation to proper legislative purpose,
" and eannot be arbitrary or diseriminatory, In Akvron v. Chapman, 160 Ohio
St: 382 (1953), the issue was whether the city could use zoning laws fo
terminate & lawful noncenforming use in existence prior io the passage
of the zoning laws involved. The Supreme Court held that the right to
continue to use one’s property in a lawful business in a manner not consti-
tuting a nuisanee, which was lawful at the time it was acquired, is within
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the protection of Article I, section 16, which provides that no man shall
be deprived of life, liberty, or preperty without due eourse of law. In a
gimilar cage, the City of Columbus attempted to force improvements to be
made in & dwelling that had previously been conforming, by the use of
new housing regulations, Gates Co, v. Housing Appeals Board of Columbus,
10 Ohio St. 2d 48 (1967). The cost of the improvements would be egual to
half the value of the building, as would the possible fines for a failure to
make the improvements. There was no evidence to support an inference
that the failure of the building to conform would constitute an imminent
threat to the health, safety, morals, or welfare of the public. The Court
ruled against the city, holding that Axticle I, section 16 protected the
lawful nonnuisance use of property. The Court concluded that to hold
othérwise would permit requiring improvements of any real property
merely upon a legislative finding that the improvements are required to
promote the public health, safety, or welfare, rather than upon a factual
determination that continued use of the property without improvements
immediately and directly imperilled the public health, safety, or welfare.

This section, like sections 1 and 19, with which this section must be read,
is limited by the police powers of the state. The police power of the state
extends to the protection of the health and safety of all persons, and the
protection of all property within the state. It is within the range of legis-
Jative action to define the mode and manner in which everyone may use his
own life or property so as not to injure others. By this general police

_power, persons and property are subject to restraints and burdens in order

to secure the general comfort, health, and prosperity of the state. {The
Cincinnati, Homilton, and Dayton Railroad Company v. Sullivar, 32 Ohio
St. 152 (1877)) A Toledo statute which limited the hours of grocery
stores while expressly excluding other stores from the operation of the
law, was held unconstitutional on the basis of due process, Olds v. Klotz,
181 Ohio St. 447 (1936), since the Court held that the regulation was not
within the police power, having no substantial relation to the public health,
safety, or welfare. . o

Courts cannot usurp the legislative function by substituting their judg-
ment for that of the legislative body, particularly since governing bodies
are better qualified in light of their knowledge of the situation. The courts
will not interfere unless such power is exercised in such an arbitrary,
confiscatory or unreasonable mamner as to be in violation of conatitutional
guarantees, Willott v. Villege of Beachwood, 176 Ohio 5t. 567 (1964).

A legislative enactment may be void as violating “due process” for '
failure to comply with the common law requirement that laws, to be valid,
must be sufficiently certain and definite to permit courts to be abie to
enforce them and individuals to know their rights and obligations. A
statute which either forbids or requires the performance of an aet in
terms o vague that men of common intelligence must guess at the mean-
ing and differ as to its interpretation, viclates the first essential for due
process, Chicone v. Liquor Control Commission, 20 Ohio App. 2d 43 (1969).

“Pargons” has a broad scope as defined by the courts in Ohie. It includes
an enemy alien, who has the right to prosecute a civil action unless re-
strained by statute or executive order (Lieberg et al. v. Vitangeli, 70 Ohio
App. 479 Stark Co. Ct. A., 1942}. In Williams v. Marion Ropid Tronsit, Inc.,
152 Ohio St. 114 (1949), the Supreme Court held that it was natural
justice to allow a child, if born alive and viable, to maintain an action in
the courts for injuries wrongfully committed upon its person while in the
womb of his mother. Being born and living, after having been injured as
a viable fefus, qualifies the individual as a “person” within the scope of

© Article I, section 16.
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Comment: Second Sentence

The doctrine of sovereign immunity — i.e. that a state cannot be sued
without its consent — iz one that legal historians have traced fo out-
growths of the maxim, “The King ean do no wrong”. “The real basis of
the king's immunity from suit,” writes an Ohio commentator,® “was the
Impossibility of enforeing a judgment against him’.

The sovereign immunity that was inherited by American states has thus
come to be viewed as immunity from unconsented-to suits. The expl&n&
tion for adoption of the doetrine following the Amierican Revolution is said
to be one of practicality — the necessity of profecting economies of the
early states, which were at that time faced with huge debts and slim
revenues. The Ohio Constitutions of 1802 and 1851 were gilent on the
question of governmental immunity, but case law shows that it was recog-
nized from an early date.

‘After lengthy debate, the Constitutional Convention of 1912 prupused
the addition to section 16 of the second sentence, reading “Suits may be
brought against the state, in such courts and in such manner, as may be
provided by law.” It was subsequently adopted by the people Although
the 1912 debate on the question of sovereign immunity indicates that the
delegates thought the section gave the people the right to bring suit
againgt the state, the method by which such suits could be brought had to
be established by the legislature. The section was apparently infended to
end the practice of petitioning the legislature for a settlement of claims
against the state.

The Chio Supreme Court consistently held that the provision for suits
against the state is not self-executing. (See, for example, Krause Admr. v.
State, 31 Ohio St. 2d 122 (1972)) And, until recently, the General Assem-
bly failed to provide for the bringing of suits against the state except in
specific instances, and the method of settling claims against the state
remained subject to legisiative action, either by award in small claims by
the Sundry Claims Board (if money was appropriated to cover the awards)
or by direct legislative action, subject to gubernatorial veto.

In 1974, the General Assembly created a Court of Claims, walved its
govereign immunity and gave conszent to be sued in the Court of Claims in
both contract and tort claims, subject to the limitations set forth in
the aet.

To some degree, the state’s immunity from suit has extended te political
subdivisions in Ohio, and the new Court of Claims act does not waive im-
munity with respect to political subdivisions. The General Assemhly has
permitted suits against various political subdivisions for various types

of actions.
ARTICLE §
Section 17
Present Constitution Commission Recommendation

Hection 17, No hereditary emoluments, honore, or priv- The Commission recommende no change in this section.
{leges, shall ever be granted or conferred by this State. - _
History; Comparison with Federal Constitution -

Article 1, section 17 is another original section of the Constitutions of .
1802 and 1851 First adopted as part of the Constitution of 1802, after

1. Comment, * 0h|G Bovereign Immonity: Long Lives the King”, 28 Ohie 8t. L. J. 75 (1987},
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the deletion of one word and the alphabetizing of “emoluments, privileges,
o honors,” it was made a part of the Constitution of 1851 and has not
bean changed, , 4

This section is similar to Article I, section 10, cl. 8 of the United States
Constitution. The United States Constitution prohibits the gramt of amy
title of nobility by the United States. This is self-explanatory, and courts
have further held that this clause prohibits American-born citizens from
adding words to their names which have noble connotations, as “von”;
Application of Jema, 272 N.Y.8. 2d 677 (Civil Ct. 1968). This section in
the Ohio Bill of Rights was designed to serve the same purpose “go that
there shall be no Lord Stanbury, nor Barl Nash, no Baron Von Groesbucl,
no Count Von Mason”, nor any person holding hereditary privileges con-
ferred by the State, 2 Qhio Convention Debates 335 (1851).

No cases construing section 17 have been found.

" ARTICLE |

Section 18

Pregent Constitution Commission Recommendaiion
The Commigsion recommends no change in this section.

Section 18. No power of suspending laws shall ever be
exercised, excent by the General Assembly.

History; Comparison with Federal Constitution
With minor changes, section 18 as adopted in 1851 is section 9 of

. Article VIII of the 1802 Constitution. No changes have been made since

1851,
There is no- federal parallel.

Comment

Tew instances in which this section is cited have been located. In an
early case, Fox v. Foz, 24 Ohio 8i. 836 (1873), it was determined that
the power given to certain officials to iggue permits providing an excep-
tion to & law {in this case, a law prohibiting certain animals from running
loose) did not violate this section. Giving the Civil SBervice Commission
the power to make and enforce rules was not an unlawful delegation of
legislative power and did not violate section 18 (Green 2. State Ciwil
Service Commission, 90 Ohio St, 252, 1918). The power of a city to enact
ordinances falling within its home rule powers, which ordinances are con-
trary to a state law, does not violate this section (Hile ». City of Cleveland,

107 Ohio St. 144, 1928).

ARTICLE 1
Section 19

Present Constitution

~ Section 19, Private property shall ever be held invie-
Izte but subservient to the public welfare. When taken in
time of war or other public exigency, imperatively requir-
ing its immediate seizure or for the purpose of making or
repairing roads, which shail be open to the public, without
charge, & compengstion shall be made to the owner, in
money! eand in nll other cases, where private property
shell be taken for public use, a compensation therefor
shall firat be made in money, or first wecured by z deposit
of money; and such compensation shall be asgeased a
"ﬂry, without deduction for benefits to any property of
. he owner.,
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Hisiory; Comparison with Federal Constitution :

The predecessor of this section was Article VII, section 4 of the Consti-
tution of 1802, which provided that private property would be held in-
viglate but subservient to the public welfare, and that compensation
would be paid to the owner of any property condemned. In 1851, the 1802
section was felt to be inadequate to protect the property rights of the
people. Eminent domain, it was believed, was used for personal enrich-
ment, The abuse arose because of the absence of guidelines specifying
when property could be taken, who was to determine the amount of com-
pensation, when guch compensation was to be paid and how possible bene-
fits accruing to the property owner due to public improvements ghould
affect his compensation. The framers of the 1851 Constitution directed
their efforts to resolving these issues and added new language to the
old section to form what is now section 19. The section has remained un-

 c¢hanged since 1851, :

The last clause of the Fifth Amendment to the Federal Constitution
provides: *. . . nor shall private property be taken for public use with-
out just compensation.” : :

Comment

The last clause of the Fifth Amendment, requiring just compensation
to be paid for private property taken for public use, has been mede binding
on the states through the due process clause of the I4th Amendment.
{Griggs v. Allegheny Co. 369 U. S. 84, 1962)

The Federal Constitution does mot confer on the federal government:
(nor, of course, on the states) the vight of eminent domain — that is,
the right to take property, or to authorize athers to take property, with-
out the owner's consent, for public use. However, the right to take is an
inherent right of sovereignty and is an atiribute of both the federal and

. the state governments without express constitutional language. The

United States can exercise its right of eminent domain without the con-
sent of the state in which the land is located. (Monongahele Nav. Co. v.
Urited Stafes, 148 U. 8. 812, 1893). It may not only take land for gov-
ernmental purposes but may also authorize the taking of land by sz
private corporation for public uses within the sphere of federal controi,
such as interstate commerce.

Eminent domain power ig necessary’ for the independent existence and
perpetuation of government, Kohl et al. ». United States, 91 U, . 867
(1875). The power is also very extensive, and may be used to aid in
accomplishing any permissible governmental enterprise, Berman et al.

Exeentors v. Parker, 348 U. 8. 25 (1954).

In early cases, the property had to be touched for there to be a taking.
More recently, the trend has been away from the physical touching or
taking requirement, although blocking access or interfering with certain:
riparian rights might not result in compensation. However, an owner has
a.right to be free from certain kinds of annoying activity from occupants
of other land, and if the occupant iz the government and if the harm is
serious and peculiar to the plaintiff, the owner can receive compensation
even though there has been no touching of hig land, Rickards ». Wash-
mgton Terminal Company, 233 U. 8. 546 (1914). _

Compensation has come fo be regarded ag a fundamental principle of
law by the courts, even in the absence of any express constitutional re-
quivrerment. The Fifth Amendment, though, provides this express reguire-
raent for the federal government and this principle his been applied to
all the states through the due process clause of the Fourteenth Armend-
ment, The extent of compensation is determined by the highest and best
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use rule; the market value of the land determined by an appraisal of its
value for the best use to which the land could be used. In Goodlin v. Cin-
cinnati and Whitewater Canal Co. et al., 18 Ohioc St. 169 (1868}, the court
ruled that the value for possible use had to be comsidered rather than
merely present value for present -use. Later, following thisx same reason-
ing, the Supreme Court of the United States ruled that the inquiry into
the value of the land should go beyond its present value for the uses to
which it was being put and consider ity worth from its availability for
valuable uses, Mississippi and Rum River Boom Co. v. Patterson, g8 U. 8.
408 (1878).

The Ohio provisions restrict the freedom of local and state govern-
mental bodieg in their actions by placing limitations on their ability to
condemn beyond those required by the Fifth Amendment and the require-
ments of due process. ’

In Pontiac Improvement Co. v. Bd. of Commissioners of Cleveland
Metropolitan Park District, 104 Ohic St. 447 (1922), the plaintiff sought
to enjoin park commissioners appropriating his land. There were two
parcels involved, and the commissioners sought to ohtain outright posses-
sion of one-half of the first and controls over the remainder and ease-
ments over the second. The court held that, under an appropriate statute,
a park board had the power to acquire land by appropriation and that
either & fee or a lesser interest could be acquired. However, the rights
and privileges to be secured in the second parcel were not certain and
their exercige would be entirely too indefinite. When an interest less than
a fee is sought to be acguired, the owner should be appraiged of the
exact extent of the interest involved and thig lesser interest to be taken
must be described with sufficient accuracy to enable a jury to assess the
compensation to be paid. Section 19 contemplates physical possession and
uge, not the regulatory power exercised under the police power, which is
different from eminent domain. All interference with an individual's use
of his.land, however, does not constitute a seizure requiring compensation
and may be a legitimate exercise of the police powers. A statute regulating
hillboards, irrespective of ownership or location, was upheld in 1964, in
(ihaster Properties, Inc. v. Preston, 176 Ohio St. 426.

There are other types of interference with the use and enjoyment of
property that are not of a regulatory or prohibitory nature which are not
violative of Article I, section 19. In McKee v. City of Afron, 176 Chio St.
282 (1964), the plaintiff brought suit against the city for damages to her
property from odors arising from a sewage treatment plant which she
alleged constituted a compensable taking, The Court held that the section
limited the right to compensation to cases where private property is faeken
for public use, and that if the framers of the Ohio Constitution had in-
tended to provide for compensation whenever property is damaged, they
would have provided so in unmistakable language.

Physical displacement, though, is not always necessary. A person may
he deprived of his property by an invasion of the airspace above his prop-
erty because a property owner has the right to so much of the airspace
above hig property as he might reasonably use. If flights over private land
are so low and frequent that they constitute a direct and immediate inter-
ference with the enjoyment and use of the land, there is a “taking” in
the constitutional sense of an air easement for which compensation must
be made (Siate ex rel. Royal v. City of Columbus, 3 Ohio St. 2d 1564, 1965),

A later case succinetly summarized the problem of damage {State ex
rel. Frejes v. City of Akron, 5 Ohio St. 2d 47, 1966}, The case involved
damage caused by vibrations from nearby road construction. The damage,
it was alleged, constituted a pro tento taking. However, the Court held
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that construetion of public improvements often results in the lessening
of the value of nearby property; this was not a taking but rather demnum
absque injurie. Citing McKee and its emphasis on the “unmistakable
language” of Article I, section 19, the Court noted that the constitutional
phrase “taken or damaged” found in some comnstitutions is much broader .
and more comprehensive in the scope of its protection than “taking” where
it is used as in the Ohio Constitution. The Ohio Constitution did not pro-
vide the fuller protection that would be afforded by the words “taken or
damaged”. ' :

A direct encroaschment upon land which subjects it to public use
that restricts or excludes the dominion of the owner is a compensable
taking. For adjoining property owmers, any use of land for a public
purpose which inflicts an injury upon adjacent land, and deprives the
owner of a valuable use if it would be actionable if caused by a yprivate
owner, is a taking within the meaning of the Constitution. (Lucas ¢t al. v.
Carney et al. Bd. of County Commissioners of Mahoning County, 167 Ohio
St. 416, 1958) Section 19 is an available protection in a court against any
actual confiscation of property made under a power of assessment, Rogers
». Joknson, 21 Ohio App. 292 (Athens Co. Court of Appeals, 1926). In
Domito v. Maumee {140 Ohio St. 229, 1942) the assessment was sub-
stantially equal to or greater than the value of the property. No advantage
aceruned and there was no justification for the assessment. A special assess-
ment against property in excess of its value after the improvement is
made is not an assessment at all, but constitutes a taking of property for
public use without compengation. -

Saection 19 operates as a limitation of the sovereign power of eminent
domain in the same manner as the Fifth Amendment by requiring eom-
_ pensation, and further restricts this power by requiring payment or deposit

~ before land may be taken for public use except in certain specified excep-

tions. “Quick take” i available only in those circumstances, (Biery v.
Limae 21 Ohio App. 2d 154, Allen Co., Ct. A, 1969, Worthington v,
. Carskadon, 18 Ohio St. 2d 222, 1869) The City of Columbus attempted to
nse “quick take” by depositing the money as security before acting, and
the owner withdrawing the money: on this basis, the city claimed to have
the authority to proceed under Article I, section 19. The court (Cassady
v. Columbus, 31 Ohio App. 2d 100, ¥r. Ct. Ct. A, 1972) said that only
ander the specific circumstances outlined in the section would a quick
take be valid. Depositing money is not enough; the amount may or may
not adequately compensate the property owner, and this would not be
known until a jury returned its appraisal. The deposit of the money and
its withdrawal, though, acted to remove the owner's power to maintain
full property rights. _ :

The Ohio rule for valuation in land appropriation proceedings is not
~ what the property is worth for any particular use, but what it is worth
generally for any and all uses for which it might be suitable including the
most valuable use to which it would reasonably and practically be adopted
(Sowers v. Sehaeffer, 155 Ohio 8f. 454, 1951). :

Although damages are not recoverable in Ohio, where the value of a
piece of property taken by appropriation has depreciated because of the
actions of the authority in appropriating surrounding property and de-
stroying the buildings with an attendant loss of income to and the deteri-
oration of the property remaining, the owner is entitled to compensation
which reflects the value of the property before its depreciation. (Bekos v.
Masheter, Dir. of Highways, 15 Ohio St. 24 15, 1968) In somewhat similar
situations, a court held that where depreciation had resulted from chang-
ing government purposes and appropriations, the value would be estab-
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lighed at the time prior fo the comnmencement of appropriation proceedings.
(In Re Apprepriation for Highwoay Purposes, 18 Ohic App. 2d 116,
Montgomery Co., Ct. A, 1969)

Compensation must be assessed by a jury, although the right to a
jury determination may be waived. Further, although the legislature may
not limit the right to a jury trial, it can establish procedures by which a
jury appraisal is obtained. In Cincinneti v. Bossert Machine Co., 16 Ohio
St. 2d 76, 1968, the Court held that the operation of section 163.08 of the
Revised Code which limits the length of fime available to answer an
appraisal by the state for appropriation purposes, to refuse their offer
and to seck & jury determination, was valid.

Zoning regulations often raise due process snd equal protection questions
involving the Fifth and 14th Amendments of the United States Congtitu-
tion and Article I, section 1, 2, 18, 19 of the Ohio Constitution. The prob-
lems in Ohio, though, are more specifically related to Article I, section 19,
. 9o these issues will be considered here but within the framework of due
process. Do zoning regulations constitute a “taking”? Village of Euelid v,
Ambler Realty Co., 272 1. 8. 365 (1926) was the first major zoning case
decided by the Supreme Court of the United States. By 1919 the Supreme
Court had upheld governmental power to set height limits and to eliminate
near nuisance uses for particular zones or areas. It had also indicated that
the imposition of restrictions could not be delegated to neighbors and
had held that zoning could not be used, at least openly, to discriminate -
on the basis of race. Buclid involved a number of large contiguous parcels
of land suited for industrial development, but zoning had restricted this
growth to a small area while the remainder had been zoned for less
profitable uses, Ambler attacked the zoning as a violation of their prop-
erty rights. The guestion involved was the same for both the Ohio and
the United States Constitutions — whether the city’s comprehensive
zoning regulations, operating under tihe police power, were unreasonable
and confiscatory in regulating the use of the plaintiff’s land. In upholding
the zoning ordinance, the Supreme Court said that Euclid was a separate
municipality and as such had the right to exercise its police power to
relegate industries to locations separated from residential districts. Segre-
gation of the land into residemtial, business, and indusirial areas had
many more benefits for the community. These reasons, it continued, were
gufficiently cogent to preclude it from saying that the zoning laws were
clearly arbitrary and unreasonable, having no substantial relation to the
public health, safety, morals, general welfare and, in the absence of such
a showing, the court could not find against Fueclid. Succeeding cases more
clearly defined the extent of the new decision. Then, for about 30 years, the
Supreme Court added nothing new to its position on zoning until, in
dictum in Berman et al. Executors v, Parker, 348 U. 8. 26 (1954), Justice
Douglas suggested that the government had a legitimate concern in the
beauty of cities and that aesthetics might be one criterion used to estab-
lish the legitimacy of governmental use of the police power. More recently,
in Village of Belle Terre v. Boraas, 416 U. 8. 1 (1974), the Supreme Court
upheld a New York village ordinance that restricted land use to one-family
dwellings with certain exceptions. The ordinance, in defining a family, pro-
hibited occupancy by more then two untrelated individuals and on this
basis ordered Boraas to comply and to remove extra people from the house
he had leased to students. He refused claiming that he was being deprived
of liberty and property without due process. The Court did not agree,
saying that the definition of a family and this ordinance were within. the
realm of economic and social legislation, where the legislature had drawn
lines in the exercise of ite diseretion, and that these discretionary de-
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cisions would be upheld if they were not unreasonable or arbitrary and -
horve a rational relationship to a permissible governmental objective,

COhio courts have followed the lead of the United States Supreme Court.
In"1942, the Village of Upper Arlington soughtl to prevent the building of
a church in the viilage by the denial of a permit to build in a residential
district (The State, Fa Eel. The Synod of Ohio of the United Lutheron
Chureh in America v. Jaseph et al, Commissioners of Viiluge of Upper
4rlmgton et al,, 189 Ohio St. 229, 1942) The Ohio Supreme Court though,
ruled in favor of the church. Notmg that Fuclid decided nothing with
regard to the exclusion of public or semi-public humanitarian uses like
churcheg, schools and libraries, the Court ruled that the power to interfere
with the general rights of the landowner by use of zoning restrictions was
not unlimited, and that the act enabling municipalities to adopt compre- -
hensive zoning plans clearly indicated a legislative recognition that the
restrictions upon uses which could be imposed were limited to those
desigmed to achieve some objective within the scope of the police power.
Therefore, restrictions could not be impeosed if they did not bear a sub-
stantial relationship to the health, safety, morals or welfare of the public.
The village’s reasons for the attempted exclusion of the church could not
be justified on the basis of the protection of health, safety, or welfare.

Even though Joseph held that there are limits to the poliee powers, these
powers are extensive. The regulation by a municipality of the use of
property within its borders is within the Ohio constitutional powers of
local self-government, including its police powers. The exercise of this
power does not create any obligation to provide for any particular use
nor can a court question the laws on the grounds of inexpediency and the
question of reasonableness is, in the first instance, for the determination
of the council which enacted it, Valley View Village v. Proffelt, 221 ¥, 2d
" 412 (6th Cir. 1955). In Willoit v. Village of Beachwaod, 175 Ohio St. 557
(1964), the Court in finding for the village, said that, where a municipal
~ council makes a determination of land-use policy -which involves con-
sidering -the contral, burden and volume of traffic, the effect of the policy
upon land values, the revenues produced, and the use consistent with the
firgt interests of the general welfare, prosperity and development of the
whole community, the courts are without authority to interfere. A court
cannot usurp the legislative function by substituting its judgment for
that of the legislative body. The power of & municipality to establish
zones, to elazsify property, to control traffic, and to determine land use
policy is a legiglative funetion not to be interfered with by the courts
unless such power is exercised in such an arbitrary, confiscatory or un-
reasonable manner ag to be in vieolation of constitutional guarantees.

ARTICLE |
Sect_ion 19a

Present  Constitution Commission Recommendation

Section 19a, The smount of dameges recoverable by The Commission hag sppointed a special committee to
civil aetion in the courts for death caused by the wrongfal study eivil juries and the guestion of reductmn of the
act, neglect, or default of another, shall not be lmited by amount of verdicts in civil cases,

law.

Hisfory; Comparisonn with Federal Constifutfion

Seetion 19a was added by the 1912 Convention and adopted by the
people. No changes have been madé gince then. There ig no federal counter-

part. _
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Comment

In both the English and American common law, no right existed at all
for the recovery of damages founded upon the tortious death of a person.
While, of course, one could,recover actual, special, and exemplary damages
for injuries to his person, it was econsistently held that a vietim’s cause
of action did not survive his death. The English law was first to recognize
a cause of action for damages after the victim’s death when, in the mid-
nineteenth century, a statute was adopted allowing surviving relatives
of a deesased whose death was wrongfully caused fo recover for their
losses.

After 1850, wrongful death statutes became increasingly common and
presently they exist in one form or another in every state. Two basic
types of acts are found, survival acts and death acts, The survival acts
provide for a decedent’s personal representaiive to recover damages
suffered by the victim during his life. Death acts recognize a new cause
of action after death for loss to the decedent’s estate or his surviving
relatives. The Ohio wrongful death statute (section 2123.01 et seq. of the
Reviged Code) iz a death act for the benefit of the surviving spouse, the
children, and other next of kin.

By the time of the Convention of 1912, Ohio had adopted its death act,
but the legislature had placed s Imitation upon the amount of damages
recoverable regardless of damapges shown. At the Convention, a rather
vigorous debate oceurred over whether or not a constitutional amendment
prohibiting such limitations was advisable.

Proponents of the provigion which eventually became Article I, section
198 asserted several arpuments Iin support of their position. A hasic
rationale put forward suggested that the primary purpose of a statute
allowing persons who were dependent upon a victim killed by the wrongful
acte or omissions of another was to keep such dependents from becoming
public charges. Advocates of prohibiting Hmitation upon recovery argued
that =a limitation prevented any reasonable consideration of future in-
cresses in the living expenses of the victim’s survivors. It was even sug-
gested that limiting recovery to actual pecuniary loss not 1o exceed a
‘stated amount had a direet and highly undesirable result in shamefully
and ridiculously small compensation for the loss of human life. Proponents
of the section said that limiting compensation to pecaniary loss only denied
full compensation and offended the sense of natural justice.

The delegates who opposed adoption of a prohibition upon limiting the
amount of recovery in wrongful death actions asserted that the potential
of unlimited liability for contributing to the wrongful death of an employee
would greatly diseourage manufacturing businesses. However, this argu-
ment loses its force in the light of section 85 of Article II which provides
for workmen’s compensation in which reeovery for death is limited.
Opponents also argued that the possibility of unlimited loss would cause
the necessary premiums on cagually insurance to be so exorbitant as to
make coverage impractical. _ :

Perhaps because of the very direet language of Article 1, section 19a,
the provision has not been tested by the General Assembly, nor been the
subject of any substantial court interpretation. The brevity and clarity of
the statement in section 19a has obviated the need for extensive con-
struction.

Potential Effecis on “Mo-Faull” Insurance Programs

Significant attention, in both the legal profession and the general public,
has been devoted in recent vears to proposed and enacted changes in
easualty and liability, particularly automobile, insurance laws from tradi-
tional systems to plans which have been popularly styled “no-fault” insur-
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ance. There are several fundamenial approaches to no-fault insurance, but -
the basic proposition is to have an injured party’s own insurance com-
pensate him for his damages up to a set dellar. amount and to abrogate
the right to seek redress in court for damages less than that set amount,
or “threshold”. The ecause of action for damages above the threshold
amount survives in a “no-fault” system.

When no-fault insurance with its threshold concept is placed in juxta-
position to the Article I, gection 19a prohibition upon statutory limitation
of the amount recoverable in an action for wrongful death, the question
ariges as to whether or not the abrogation of the right to sue when
damapes do not exceed the threshold amount is & viclation of the con-
gtitutional bar on limiting recovery. If the damages arising from the
wrongful death are less than the threshold amount imposed by the insur-
ance statute, a conflict would occur. Many no-fault proposals solve this
problem by preserving the cause of action in every case involving a wrong-
ful death, regardless of the amount of damages.

CARTICLE |
Section 20
Present Constitution ' Commission Recommendation
Section 20. This. enumeraticn of rights shall not be The Commission recommends no change in this section.

constraed to impair or deny others refained by the people;
and all powers, not herein delegated rem'nn with the
penple.

History; Comparison with Federal Constitution
Section 20 had its origins in Article VIII, section 28 of the 1802 Con-
gtitution, although the first part of the dection is substantiaily different
from the 1802 version. The result is that Article I, section 20 provides
two guarantees, similar to the Ninth and Tenth Amendments of the
United States Constitution.
The Ninth Amendment to the Federal Constitution reads:
The enumeration in the Constitution of certain rights shall not be
construed to deny or disparage others maintained by the people.
The Tenth Amendment iz as follows:
The powers not delegdted to the United States by the Conatitution,
nor prohibited by it to the States, are reserved to the States
respectively or to the people.

Comment: The Ninth Amendment

Ohio has few casges exploring the meaning of the first part of sectmn 20,
perhaps because cases involving the Ninth Amendment are more recent
than those interpreting other sections of the Federal Bill of Rights, and .
_are applied to the states through the 14th Amendment. .

Ninth Amendment cases are varied in gubject matter, and are beyond
the scope of this report. Recent cases of inferest have dealt with subjects
such as the right of privacy, enunciated in Griswold v, Connecticui, 381
U.S. 479 (1964), and further explored in the abortion decision, Roe v.
Wade, 410 U.8, 118 (1873). The latter held that the right to privacy is
not absolute. Once again, the intereats of the state and those of the
individual must be balanced.

Comment: The Tenth Amendment

The Tenth Amendment of the United States Constitution reserves those
powers not delegated o the federal government fo the stategs and to the
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people, A full explanation of its working is unnecessary since it exisis
entirely to protect siate rights against their infringement by the federal
government, Where the Tenth Amendment is concerned with the balance
between state and federal rights, Article I, section 20, cl. 2 is concerned
with the balance between private and atate rights.

In dealing with the question of delegation of power, the Ohio Supreme
Court, in C., W., and Z Railroad Co. v. Commissioners of Clinton Co.,
1 Ohio 8t. 77 (1852) said that all power resides with the people, which
may be delegated. The manner and extent of this delegation is contained
in the Constitution and all government officers and agencies must look o
this document as the source of any authority to exercise governmental
powers. To prevent the enlargement of this power, Article I, section 20
declares that nondelegated powers remained with the people.

ARTICLE XHI
Séction 5

Present Constitutien

Section B. No right of way shall be appropriated to
the use of any corporation, until full compengation there-
for be first made in money, or first secured by a deposit
of money, to the owner, irrespactive of any benefit from
any improvement proposed by such corporation: which
compensgation shall be ascertained by a jury of twelve
men, in e court of record, as shall be preseribed by law.

Commission Recommendation -

The Commission recommends that Section 5 of Article XIII be amended
ag Tollows:

Section 5. No right of way shall be appropriated to the use of any
corperation, until full compensation therefor be first made in money, or
first secured by a deposit of money, to the owner, irrespective of any
benefit from any improvement proposed by such corporation: which
compensation shall be ascertained by a jury ef #welve mes in a court of
record, as shall be prescribed by law,

Histbry; Comparison with Federal Constitution

Section 5 of Article XIII, dealing with appropriation of right of way
by corporations, was adopted in its present form by the 1851 Convention,
to curb the asbuses of the commission system of assessing the value of
condemned land then in use. Under this prior system, the value of land
to be condemned was fixed by three commissioners appointed by the court
and there was moe mesns of appeal available. Many landowners felt that
they had been cheated by pro-railroad commissioners appointed by pro-
railroad courts and that they were left completely without recourse.

Section 5 was designed to alleviate these problems by providing for
the determination of property values by a twelve man jury in a court of
record and payment of the value prior to the taking. The convention
debsates indicate that the delegates intended the phrase “in a court of
record” to provide for & hearing in accordance with the due process and
acecompanied by the right of appeal. Some discussion was heard in the
floor debates that section 5 might be too pro-properfy owner and weuld
thus impede capital improvements. Other delegates greatly feared the
shuses of private corporations and their ability to influence the legislature.

It was argued that there is no difference in a taking by & public body
and & taking by a private corporation, and that they could be governed
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by the same provision (i.e., section 19 of Article I). This argumént, how-
ever, did not prevail.

There is no comparable federal provision.

Comment

The state could grant to private corporations the power of eminent
domain as part of its inherent governmental power, and this section is
intended only to place limits on the corporate use of such power. The basic
elements of eminent domain are discussed in the commenis to section 19
of Article I, and it is unnecessary to repeat them here. Since the state
can take property only for the public use or benefit, it cannot confer a
greater right on private persons, so whatever restrictions are placed on
the state are also applicable to corporations which derive their power
from the state.

The section 5 requirement that a jury consist of twelve men uses the
word “men” in the generic sense and does not exclude women from sitting
on condemnation juries. Thateher v. Pennsylvania, Ohio and Delrott Road
Co., 121 Ohic St. 205 (1929) : .

Recause a delegation of the eminent domain power is a delegation of
soverelgn power and contravenes the rights of property owners, such
delegations are stricfly limited to their stated purposes and terms. Currier
y. Mariette and Cincinnati Railroad Co, 11 Ohio St. 228 (1860) for
example, in Jron Railroad Co. v. City of Irenton, 19 Ohio St. 299 (1869),
the Ohio Supreme Court held that the wharf owned by the railroad was
rot within the specific purpose of its grant of eminent domain and not
entitled to the special exemptions which it granted. In Currier, supra, the
court held that a grant of eminent domain to build a railroad did nof,
without special provisions to that effect, permit the company to condemn
land for temporary tracks. In Little Miami Ruilroad v. Nayler, 2 Chio 8t.
236 -(1853), the court, again narrowly construing a delegation of eminent
domain, held that a grant to build a railroad between two named points
did not give the railroad the right to relocate the tracks once they had
heen initially located. o '

The language of section 5 can be seen to be elaborate compared to that
of section 19 of Article L.

However, after examination of the differences, the Commission con-
cluded that, although section 5 of Article XIII gives more explicit pro-
tections to the property owner than does section 19 of Article I, these
differences have been almost entirely. eliminated by court decisions. The
Commission could see no reason to recommend either a repeal of the
gection nor any changes in its provisions, except to recommend the
removal of the words “of twelve men” as a requirement for a jury under
section 5. The committee believes that the number of persons to serve en
a jury should not be fixed at 12, but should be more flexible as is the
cage for other civil juries. o

4380



ARTICLE V
Section 1

Present Constitution

Section'1. Every citizen of the United States, of the
apge of twenty-one years, who shall have been & resident
of the state six months next preceding the election, and
of the county, towmship, or ward, in which he resides,

Commission Recommendation

Section 1, Every citizen of the United States, of the
age of eighteen years, who has been a resident of the
state, county, township, or ward, in which he resides, such

time as may be provided by law, has the qualifications of

such time as may be provided by law, shall have the an elector, and is entitled to vote at all elections,

qualifications of an elector, and be entitled to vote at all
elections.
Every citizen of the United States being twenty-one
. years of age who is not entitled to vote at all elections
shail be entitled to vote for the choice of electors for
President and Vice President of the Uunited States if he
shall have been o resident of the state, county, township
or ward in which he desires to vote such time as may be _ N
provided by law, provided that he is not entitled to vote {
for the cholee of electors for President and Viee President
of the United States in any other state, : i

Commission Recommendation

The Commiszion recommends the amendment of Section 1 of Article V
as follows:

Section 1, Every citizen of the United States, of the age of tweaty-sne
EIGHTEEN years, who skelt keve HAS been a resident of the state, six
menthy Rest preceding the eleetion; amd of the county, township, or ward, !
in which he resides, such time as may be provided by law, shall kave FIAS
the qualifications of an elector, and ke IS entitled to vote at all elections. ‘
entitled 1o wote at all cleetions shutl be entitled 4o vote for the choive of eleetors
for President snd Viee Progident of the United States i he shall have been o
resident of the piate, eounty; towaship ov ward in whick he desizes to vote such :
Hime a8 ey be provided by law, previded that he is not ontitled to vote for the
other state:

History and Background of Section

The elective franchise was granted in the Ohio Constitution of 18021 to
white male inhabitants above 21 years of age who resided in the state
for one year prior to an election and were eligible to pay a state or county
tax. An elector was permitted to vote only in the county or district in
which he actually resided at the time of the election. The 1802 Convention
Reports indicate that a motion to strike the word “white” from the
Conastitution was defeated? By the time of the 1850 Constitutional Con-
vention, sentiment for extending the franchise to non-whites and women
had strengthened. The report of the Standing Committee on the Elective
Franchise retaining the restriction of suffrage to white males was debated
extengively; the movement for female suffrage had support from some
delegates, especially from the northern and eastern counties of the state,
although the movement for non-white suffrage had fewer supporters.
Section 1, as adopted by the convention, restricted the franchise to white
males, aged 21, who resided in the state for one year preceding an election
and resided in their county, township or ward such time 25 was provided
by law. The initial report of the Standing Commifttee on the Elective
Franchise did not include as a condition to vote the eligibility to pay a
state or county tax, as was required in the 1802 Constitution. There was
no discussion of why the taxation requirement was omitted,

‘The 1873-74 Constitutional Convention also considered extending suffrage
to women, non-whites, and to aliens who had declared their intentions to

1(gnstitution of Qhio, 1802, Artlcle IV, Bection 1.
#1402 Constitutional Convention page no. 21 as reprinted in The Historical Mogazine, July 1860,
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become citizens of the United States. The female suffrage movement had
support and opposition from -all parts of the state, and zome delegates
proposed letting women who would be eligible voters were they males
decide the issue, but the proposal was defeated by the convention® In the
- post-Civil War era, pro-Negro sentiment influenced the delegates o remove
the restriction of the vote to “white” mules. Several years earlier, the
Fifteenth Amendment te the United States Constitution, prohibiting dis-
franchijsement on the basis of race, creed, color, or previous condition of
servitude, had been adopted. The rejection of the propesed Ohio Constitu-
tion by the voters in 1874 left the language restricting suffrage to white
males intact,

The extension of the vote to non-whites and females was again con-
sidered by the 1912 Constitutional Convention. A proposal to submit
female suffrage to a referendum by women alone was again defeated.* Two
amendments proposed by the convention -—one restricting the vote to
males of requisite age and residence and omitting *‘white”, and one
enfranchising all state citizens meeting the age and residency require-
ments — were both defeated in 1913 by the electors. In 1920, the Nine-
teenth Amendment to the United States Constitution was adopted, pro-
hibiting the denial or abridgement of the right to vote to United States
citizens on account of sex. Article V, Section 1 was finally amended in 1923
to remove “white” and “male”.

The second paragraph of present Seection 1 of Article V, providing for
the election of President and Viee-President of the United States by
electors who are not entitled to vote at all elections, was added in 1957.
In 1971, the section was further amended to provide for a residency
requirement of six months rather than one year. . '

Effect of Change _

The Cotnmission proposal reduces the age requirement for voting from
twenty-one years to eighteen vyears, deletes the six month residency
requirement, and omits the provision enabling persons not entitled to vote
at all elections to vote for President and Vice-President of the United
States. Grammatical changes are made to conform with the rules of bill
drafting in Ohio.

Rationale for Change

“The provision of Section 1 that sets twenty-one as the minimum age to
vote has been rendered unconstitutional by the Twenty-Sixth Amendment
to the United States Constitution, ratified in 1971. It provides, “The right
of the citizens of the United States, who are eighteen vears of age or
older, to vote shali not be denied or abridged by the United States or by
any State on account of age.” Durational resideney requirements for
voting were held unconstitutional as violating the equal protection elause
of the Fourteenth Amendment to the United States Constitution in Dunn
v. Blumstein, 405 U8, 330, 92 S. Ct. 995 (1972). Ohio’s six month state
residency requirement was specifically ruled unconstitutional in Schwartz
v. Brown, by the United States Distriet Court for the Southern District
of Ohio in Civil Action 72-118 on August 7, 1972. '

The Elections and Suffrage Committee considered. recommending the
repeal of Section 1 entirely, since it probably grants no power to the
General Assembly that it does not already have, but concluded that it
should be retained hecause of the importance of stating the basic right
to vote in the Constitution. In addition, the Constitution makes reference
elsewhere to the qualifications of an elector as a prerequisite to holding
public office, and the committee felt that it was necessary to retain a
statement of the qualifications in Section 1. Therefore, the recommends-
tion is to retain the section but lower the voting age to eighteen and

*Debates, Ohio Constitutional Gonvention 1873-74, Vol. II, Pi. 5, p. 2808,
‘Proceedings snd Debates of the 1912 Ohio Constitutional Convention, Vol. I1, p. 1856.
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remove reference tu a durational residency requirement. A state may
impose a reasonable length of time for registrafion — perhaps thirty
days. The recommendation gives the legisiature the flexibility to impose
residency requirements that are in accord with the requirements of the
Federal Constitution as interpreted.

The second paragraph of Section 1 provides that if an elector does not
qualify to vote for state and local officials, he may nevertheless be qualified
to vote for President and Vire-President, in Ohio, if he has fulfilled the
residency requirements provided by law. Since durational residency re-
quirements have been declared unconstitutional, different residency re-
quirements for voting in state, local and federal elections are no longer

needed.

Inient of the Commission

The Commission, recognizing the importance of stating the basic right
to vote in the Constitution, believes that Section 1 of Article V should
conform with the Twenty-Sixth Amendment to the United States Congtitu-
tion, and with judicial decisions on residency requirements. Commission
members agree that reasonable residency requirements may be desirable
to enable potential voters to regisfer.

ARTICLE V
Section 2

Commigsion Recommendation

Present Constitution
No change.

Section 2. All elections shall be by ballot.

Commission Recommendation
The Commission recommends that no change be made in present Sec-

tion 2 of Article V.

History and Background of Section

The Ohio Constitution of 1802 provided for elections to be by baliot in
Article TV, Section 2. The 1851 Ohio Constitution retained the same
language in Article V, Section 2. Court interpretation of the provision
has occurred on two issues. In State ex rel. Bateman v. Bode, 55 Ohio St.
294, 45 NI, 195 (1896), the Court affirmed that the discretion to pregeribe
the form of the ballot resided in the General Assembly. The question
whether the constitutional requirement for elections by ballot prohibited
the use of voting machines was resolved in Stale ex rel. Automatic
Registering Mach. Co. v, Green, 121 Ohio St. 301, 168 N.E. 181 (1929).
In that case, the Court interpreted ‘ballot” to designate a manner of
conducting elections to insure secrecy as opposed to viva voce vote, con-
cluding that the use of voting machines was not in violation of Article V,

Section 2.

Rationale for Retaining Section

The Ohio Constitntion states the fundamental principle of the secret '
ballst in Article V, Section 2, permitting electors to express their views
on election matters without fear of retaliation. The Ohio Supreme Court
has held that the use of voting machines conforms with the constitutional
requirement for a secret ballot. The Commission pelieves that this funda-
mental prineiple is a proper matter for the Ohio Clopstitution and should

be retained.
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ARTICLE Vv
Section 2a

‘ Present Constitution Commission Recommendation

: Section Za. The names of all candidates for an office Section 3. The names of all eandidates for an office

i at any general election shall be erranged in 2 group under at any election shall be arranged in a grou]}) under the

i the title of that office and chall be so alternated that each title of that office, The general assembly shall provide by

i name shall appear (in so far 38 may be reasonably pos- law the means by which ballots shall’ give each candi.

4 sible) substantially an equal number of times at t e be- date's name reasonably equal position by rotation or other

§ . ginning, at the end, and in each intermediate Dlace, if any, comparable methods to the extent practical and appro-
of the group in which such name belongs. ‘Except at a priate to the voting method used. At any election in which
Party Primary or in a noni-partisan election, the name or a candidate's party designation appears on the ballot, the
designation of each eandidate’s party, if any, shall be name or designation of each candidate’s party, if any,
printed under or after each vandidate’s name in lighter shall be less prominent than the candidate’s name. An
and smaller tsépe face than that in which the candidate's elector may vote for candidates (other than candidates
name is printed. An elector may vote for candidates (other for electors of President and Vice-President of the United
than candidates for electors of President and Vice-Presi. States) only and in no other way than by indieating his
dent of the United States) only and in no other way than vote for each candidate separately from the indication of
by indicating his vote for each candidate separately from his vote for any other candidate. .

. i the indication of his vote for any other candidate,

Commission Recommendation

Section 2¢ 8. The hames of all eandidates for an office at any eenerel
- election shall be arranged in a group under the title of that office ; and shey
beeeﬁ%ema%ed&m%eaehﬂameﬂhﬂ&we&p{éﬁm&*mmybem%
) Mm%%e&m%#m%%gwm%%mb&e&g&
‘ THE GENERAL ASSEMBLY SHALL PROVIDE BY LAW THE MEANS
BY WHICH BALLOTS SHALL GIVE EACH CANDIDATE’'S NAME
REASONABLY EQUAL POSITION BY ROTATION OR OTHER COM-
PARABLE METHODS TO THE EXTENT PRACTICAL AND APPRO-
PRIATE TO THE VOTING. PROCEDURE USED. Bxcept at e Porty
Primary or in a HoRn-pertisen eleetion: AT ANY ELECTION IN WHICH A
CANDIDATE'S PARTY DESIGNATION APPEARS ON THE BALLOT,
. the name or desipnation of each candidate’s party, if any, shall be printed
mﬂmmmﬂmm%m&mﬂ&mmmm
inWhi-ebfheE'&Hdié&telsﬁ&meiﬁﬂi‘iﬂ{aedLESS PROMINENT THAN THE
CANDIDATE’S NAME. An elector may vote for candidates (other than
candidates for electors of President and Vice-President of the United
States) only and in no other way than by indicating his vote for each
candidate separately from the indication of his vote for any other
candidate.

History and Background of Section

Section 22 of Article V was added to the Ohio Constitution in 1949,
making Ohio the only state to provide for rotation of candidates’ names

Section also requires that candidates be listed by office on the ballot and
that the voter vote for each candidate separately, except for electors for
President and Vice-President of the United States, who run in tandem.
The requirement that voters must vote for each candidate separately
prohibits straight party voting, thus precluding casting a vote for all of
the candidates of one political party by pulling one lever. Of the several
provisions contained in Section 2a, only the language on ballot retation
appears to have raised any significant problems, and it has been the
subject of judicia] interpretation as recently as 1974.

The Ohio Supreme Court, in State ex rel. Russell v, Biiss, 156 Ohio St.




147 (1951) held that the constitutional provision is self-executing and a
statute varying the prescribed procedure is unconstitutional and void.
Since 1951, two statutes prescribing rotational procedures have been held
to violate this section.?

Section 2a has been construed to require perfect rotation of names on
the ballot, in so far as may be reasonably possible. The issue has been
raised in Ohio Courts whether the use of voting machines complies with
the constitutional mandate, since this method of voting raises peculiar
problems for rotation of names on the ballot. The use of paper ballois
permits the voters to be presented with numerous configurations of candi-
dates’ names. Statutes require that paper ballots be printed and compiled
in planned sequences. Voting machines, however, do not permit rotation
in this manner ; the order ig fixed once the machine is locked, and all voters
using the same machine will be presented with the same sequence of
candidates’ names. Moreover, the expense of a voting machine may result
in there being only one or two at a polling place, and many, if not all,
voters are exposed to the same order of candidates on the ballot,

In the opinion of the Court of Common Pleas of Mahoning County in
Bees v. Gilronen, 66 OLA 130 (1953), and of the Attorney General (1957
OAG 984), the constitutional provision permits the use of voting machines,
gince it requires perfect rotation in so far as may be reasonably vossible
and perfect rotation may not be reasonably possible, when voting machines
are used. In 1974, the Ohio Supreme Court affirmed that Section 2a of

Article V of the Ohio Constitution does not absolutely prohibit the use of

voting machines (Stote ex rel. Roof v, Bd. of Commys., 3% Ohio St. 24 139
(1974)). In that case, the Court found that statutory language concerning
rotation of machine ballots on & precinct by precinct basis (Section 3507.07
of the Ohio Revised Code) was not in compliance with Article V, Section
9a. In its opinion, the Court offered an acceptable way of using voting
machines to comply with the Constitution, stating that each precinct using
voting machines must have at least two or an even number of machines
whieh, prior tc the general election, have been arranged by the board of
elections in a serial sequence throughout the county. Voters would be
directed to alternate machines so that the various voting machines at a
polling place would be used in serial sequence. In the formula proposed
by the Court, although the number of alternative sequences in a given
precinet is limited by the number of voting machines, when the use of
machines by voters is regulated by a planned serial sequence, compliance
with the constitutional requirement for rotation in Section 2a is achieved.

Effect of Change

The Commission recommendation removes the self-executing language
which has been held to require perfect rotation of names on the ballot, as
far as reasonably possible. The amendment, using relative rather than
absolute terms, places the responsibility of providing for rotation with
the General Assembly. In addition, the amendment removes the words
“except at a Party Primary or in a non-partisan election . . .”. This
misleading langnage could imply that, in these elections, the political party
may be given more prominence than the candidate’'s nmame. The word
“general” has been removed from “general elections” in the first sentence,
so that the provision will apply to all elections. The section number of the
provision is changed from 2a to 3, and present Section 3 is being recom-
mended for repeal. A discussion of the reasons for repeal will be found
under present Section 8. Throughout, language referring to the method

14 provision for voting mschine rotation In Section 8607.07 of the Revised Code was declared void in
Stata ez, rel. Wesselnan v, Bd, of Elections of Hamilton County, 170 Ohio St. 30 (1060). Blize -invali-
dated Genersl Code 4785650,
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of voting has used very general terms to permit the section to apply to
new methods of voting and technological changes.

-Rationale for Change

The Elections and Suffrage Committee considered several alternative
ways of dealing with the rotation provision of Section 2a. Most agreed
that ballot rotation is a statutory matter, nothing that Ohio is the only
state to provide for rotation in its Comnstitution. The idea of repeal was
rejected because it would open the possibility of the enactment of a law
tike one in California which places the incumbent’s name first on the
ballot, The author of a Southern California Law Review article? suggests
that the California statute violates the Fourteenth Amendment to the
United States Constitution, His research indicates that the first-listed can.
didate has an advange: . . . ag a minimum, one can attribute at least a 5
percent increase in the first listed candidate’s vote total to positional bias,
and . . . this will be exceeded in most elections.” He views this positional
advantage as in violation of the one-man, one-vote rule, giving citizens
voting for the first person listed an advantage- over a group of equal
strength with less favorable ballot position.

All shared a desire to retain the principle that no candidate should have
an undue advantage or disadvantage by virtue of ballot position. How-
ever, the Commission viewed the present language as too restrictive on
several accounts. When the constitutional provision is read as an absolute

" standard of rotation, there are unfortunate consequences. One paper

ballot with a printing error or out of order may result in an entire election
being invalidated, While fair treatment on the ballot is desirable, the
invalidation of an election because in a gmall number of instances proper
rotation did not occur exaggerates the importance of rotation. The con-
stitutional language as presently interpreted restricts the use of new
methods of voting, as evidenced by the difficulties encountered in trying
to conform the use of voting machines to the rotation language in Sec-
tion 2a. The tremendous difficulties and expenses boards of elections were
encountering in the effort to conform with the Supreme Court ruling in
the Roof decision were described in detail to the Commission. .

One alternative is rotation by precinets rather than rotation by indi-
vidual ballots. The Court of Appeals in the Roof decision suggested that
equalization of population by precincts would be acceptable. Precinct
population equalization, however, presents congiderable problems for elec-
tion officials, especially in areas with 5 highly mobile population. In any
event, it seemed unwise to write such a specific provision into the con-
gtitution. :

The Commission’s proposal is more flexible than either the present
language or the precinct equalization proposal; at the same time, it retains
the principle of equal treatment in order to preelude a situation like that
of California. The substitution of a relative standard of fairmess to candi-
dates for the rigid standard of perfect rotation wherever possible, the
Commission thought, would enable the General Assembly and the courts
to judge whether the vaiue of a new voling technique might outweigh the
advantages of exact rotation. A recent Florida election employed telephonic
voice prints, and cable television holds out the possibility of voting by
digital return systems. These and other electronic voting methods are
being discussed and tested. The Commission felt that Ohio should be free
to explore new technology, and believes that the proposed language permits

. the positional treatment to correspond to the voting method 1sed.

There is a change in the first sentence of the section, “The names of

W, James Scott, Jr. “California Ballot Position Btatutes: An Unecanstituitons) Advantage to Incumbents”,
46 Ba. Celifornia Law Review 365 1872y,
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all candidates for an office at any general election . . .” The word “general”
has been deleted in order to make the provision applicable to all elections.
The Commission believes that fair treatment on the ballot by rotation or
other comparable methods should be available at all elections, including
special elections, which are not included under the present language.

The second part of Section 2a concerns the appearance of the office-
type ballot, and permits electors to vote only for candidates individually,
except for electors for President and Viee-President of the United States
who run as a team. The Commission recommends a language change to :
remove a misleading statement. The section presently reads “Except at a
Party Primary or in a non-partisan election, the nameé or designation of
each candidate’s party, if any, shall be printed under or after each candi-
date’s name in lighter and smaller type face than that in which the
candidate’s name is printed”. The sentence could be read to mean that
at a party primary or non-partisan election the candidate's party can be
more prominent than the candidate’s name. The Commission did not
believe that this was the intention of the authors of the seetion, but that
the exception had been included because at a party primary or mnon-
partisan election, the political party does not appear on the ballot. The
Commission recommends removing the clause excepting party primaries
and nop-partisan elections to remove the apparent ambiguity. The Com-
mission recommendation also removes reference to the size and darkness
of type, because election methods of the future may not use the printed

- media for balloting.

The Commission notes that, should a prior recommendation for the
joint election of Governor and Lieutenant Governor be adopted, Section 2a
will have to be amended to enable voters to vote for these fwo executive
officers jointly. ‘

SIPPURPRPIIF RATES R

e b
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Intent of the Commission 3

The proposed revision of Article V, Section 2a is intended to afford ' 4
every candidate, by law, equitable treatment appropriate to the kind of
ballot uged in his election. The Commission views the removal of an
absolute standard of rotation and the substitution of a relative standard ¥
as a more flexible and workable approach to achieving fairness in the 4
halioting procéss — a result deemed desirable by all Commigsion members. *

ARTICLE V
Section 3
Present Constituiion Commission Recomamendziion
Section 3. Electors, during their attendance at elec- Repeal

tions, and in going to, end returning therefrom, shall be
privileged from arrest, in all cases, except treason, felony,
and breach of the peace,

Commission Recommendation
The Commission recommends the repeal of Section 3 of Article V.

History and Baekground of Section

First included in the 1802 Constitution,! the electors’ privilege from
arrest wag retained in the 1851 Constitution. The 1912 Constitutional Con-
vention Debates contain no discussion or interpretation of the provision.
There is no case law in Ohio interpreting the provision, and information
on the limitations of the privilege implied by the exceptions of treason,
felony, and breach of the peace is inferred from cases having to do

IConstitution of Ohio, 1802, Article 1V, Section 3.
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1:vith_ a similar privilege from arrest extended to legislators in Article II,
Section 12 of the Ohio Constitution, and to other groups who are granted
the privilege from arrest by statute. Article II, Section 12 grants senators

- and representatives the privilege from arrest, except for treason, felony,:

and breach of the peace, during their attendance at or going to and from
a legislative session. Seetion 2351.11 of the OQhio Revised Code grants a
similar privilege to many groups of individuals, including electors, going
to, attending or returning from an election: and others mot granted the
privilege in the constitution: e.g., judges, attorneys, clerks of courts,
sheriffs, coroners, constables, criers, suitors, jurors, and witnesses, while
going to, attending or returning from court; a person doing militia duty
or going to or returning from the performance of such duty. The privileged
groupg seem to have in common the fact that the performance of the
duties during which time they are so privileged is essential to the progreds
of government or protection of religious freedom.

An investigation of the historical basis for the provision revealed a
desire to permit elected officials to do the job to which they were elected,
without constant interruption of having to answer to creditors, much like
the earlier privilege given to members of Parliament under English law.
By implication, electors should not be obstructed from exercising their
franchise by having to answer to minor offenses. The privilege from
arrest granted a Senator by the United States Constitution was examined
in Long ». Ansell, 69 F. 2d 386, 94 AL.R. 1467 (1934). The plaintiff
charged Senator Long with publishing a false and malicious libel by dis-
tributing a publication containing a report of a speech made by the
defendant on the floor of the Senate. Senator Long claimed immunity
from service of summons on aceount of Article I, Section 6 of the United
States Constitution: “Senators and Representatives . . . shall, in all cases,
except treasomn, felony, and breach of the peace, be privileged from arrest
during their attendance at the session of their respective houses . . .”
The Court of Appeals held that the Senator was not exempt from service
of civil process by virtue of the constitutional provision. The opinion
states, in part, “At the time of the adoption of the Constitution, there
were laws in the states authorizing imprisonment for debt in aid of civil
process. Undoubtedly, it was to meet this condition that the exemptions
in federal and state Constitution; were aimed.”?

The actual privilege granted to electors (and other persons immune
from arrest for crimes other than treason, felony, and breach of the
peace) has been limited by court decisions and other constitutional pro-
vigions. The phrase “breach of the peace” has been interpreted to include
all criminal offenses by the United States Supreme Court in connection
with Article I, Section 6 of the United States Constitution in Williamson
v, U.8. 207 U.8B. 425 (1908). The Ohio Supreme Court in Akron v. Mingo,
169 Ohio St. 511 (1969), stated that the interpretation in Williamson of
“treason, felony, and breach of the peace” iz applied to the same words
appearing in the Qhio Constitution, Article II, Section 12, and in Revised
Code Section 2331.18. In Ohio, therefore, there can be no immunity from
arrest for a criminal offense, because the exception to the immunity pro-
vigion includes all crimes and misdemesnors of every character,

If “treason, felony, and breach of the peace” are interpreted to include
all eriminal offenses, then it would seem that the privilege extends only
to civil arrest. The instances where one is liable for civil arrest are limited.
Section 15 of Article I of the Ohio Constitution says “No person shall be

"imprisoned for debt in any civil action, on mesne or final process, unless

in cases of fraud.” The Ohio Revised Code, in Chapters 2713. and 2331.,
provides for arrest in civil actions before judgment and in the case of a
judgment debtor when attempts at fraud are involved. Thus, the reason

“Long v, Ansell, C.A.D.C, 6¢ F. 9d 386, p4 AL, 146T (1934).
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for the privilege from arrest offered in Long v. Ansell has been subsian-
tially nullified by Article I, Section 15 of the Ohio Constitution and by
judicial interpretation of “preach of the peace” to include all criminal
offenses. Long t. Ansell observes “The reason for incorporating this pro-
vision in the Constitution has largely disappeared . . . That which at the
time of the adoption of the Constitution was of substantial benefit to a
member of Congress has been reduced almost to a nullity.™ '

Effect of Change

The Commission’s recommendation to repeal Article V, Section 3 would
have no substantive effect on the privilege of electors from arrest while
going to, attending, or returning from, elections, The Ohio statutes grant
this privilege to electors as well as other groups of people who are not
granted this privilege in the Constitution.

Rationale for Change

The Commission considers Article V, Section 8 obsolete and of little, if
any, effect. The privilege from arrest has been restricted by other con-
stitutional provisions and by court interpretations so that the section has
very limited application. Some Commission members suggested that the
constitutional language was potentially misleading to the voters, making ?
them think they were privileged when, in all likelihood, they were not,
Recognizing that the legislature has provided a similar privilege for
persons not mentioned in the constitution, e.g., jurors, witnesses, atfor- i
neys, and noting that electors have been included in the statute granting . r
the privilege, the Commission views the constitutional privilege as un- :
necessary. Research did not uncover any evidence that the erroneous
arrest of an elector on his way to or from the election booth would affect
the outeome of an election. The apparent absence of any consequence to
the election from denying an elector his constitutional privilege strength-
ened the Commission’s opinion that the section should be removed from
the Constitution.

Intent of the Commission

The Commission recommends the repeal of Article V, Section 3, which
it considers ineffective. The constitutional privilege has been rendered
insignificant by Article I, Section 15 of the Ohio Constitution and judicial
interpretation of its language. The Commission recognizes that if the
privilege were removed from the Constitution, the legislature may provide
for the privilege, and, in fact, has done so, for electors, and for other
groups not mentioned in the Constitution.

S

2fhid., p. 1468.
ARTICLE V
Section 4
Present Constitution Commission Recommendation
Section 4. The General Assembly shall have power to Section 4, The General Assembly shall have power to

exclude from the privilege of voting, or of being eligible exelude from the privilege of voting, or of being eligible
to office, any person convicted of bribery, perjury, or to cffice, any person convicted of a felony.
other infatnous crime.

Commission Recommendation

The Commission recommends the amendment of Articie V, Section 4 as
follows:

Section 4. The General Assembly shall have power to exclude from
the privilege of voting, or of being eligible to office, any person convicted
of briberss perjary; or other infemous erbme A FELONY.
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~ Histery and Backgreund of Section

The Ohio Constitution of 1802' included a provision giving the General
Assembly full power to disfranchise persons convicted of bribery, perjury,
or other infamous crime, and to bar them from any elected office. There
is no parallel provision in the Federal Constitution. A comparable pro-
vision wasg included in the 1851 Ohio Constitution with no mention of the
provision in the Debates of 1850. “Infamous crime” has generally been
interpreted to mean a felony. Section 2961.01 of the Ohio Revised Code
formerly denjed the right to vole, to hold an office of honor, trust, or profit,
and to serve on a jury, to any person convicted of a felony in this state,
unless the conviction was reversed or annulled; or the rights restored by
pardon, Amn effect of the statute was to provide mandatory restoration of
rights to a person serving the maximum term of his sentence or granted
release by the adult parole authority, but, with respect to a convieted
person on probation, the Commen Pleas Court could restore to the defen-
dant his rights of citizenship. The new criminal code, effective January 1,
1974, amends Section 2961.01, retaining the provision disfranchising any
person convicted of a felony, and expanding it to include felonies of other
states or the United States. The section now provides that when a con-
victed felon is granted probation, parole, or conditional pardon, he is
competent to be an elector during such time and until his full obligation
has been performed and thereafter following his final discharge. Full
pardon of a convict restores all rights and privileges forfeited under this
section. .

Effect of Change

The language recommended by the Commission defines the offenses for
which a person may be denied the rights of suffrage or eligibility to office
by the word “felony” instead of the present language, “bribery, perjury,
or other infamous crime”.

A

Intent of the Commission
The Commission desires to preserve the flexibility now available to the
General Assembly to expand or restrict the franchise in relation to felons
in accordance with social and related trends. The retention of permissgive
language enables the legislature to respond to changes in eriminal rehabili-
- tion; at the same time, the electors are assured that the purity of the
elective process will be regulated by the General Assembly in this regard.

'Conetitution of Ohia, 1502, Article IV, Section 4,

ARTICLE V

Section 5

Prezent Constitution Commission Recommendation

Section 5. Ne person in the Military, Naval, or Marine Repeal of present Section 5 and enactment of a new
service of the United States, shall, by being stationed in Section B, unrelated in subject metter. For discussion of
any garrison, or military, or naval station, within the the proposed new section, see Section 6.

State, be considered a resident of this State.

Commission Recommendation

The Commisgion recommends repeal of present Section 5 and enactment
of a new Section 5, unrelated in subject matter. The proposed new section
is discussed under Section 6.

History and Background of Section

Ohio and other states have denied voting residence to persons living in
a federal enclave. Ohio’s provision was first included in the 1851 Consti-
tution. The reason for such & provision mey have heen sugpested in
Carrington'v. Resh, 380 U.8. 89 (1965), where Texas argued that its
interest in prohibiting servicemen stationed in the state from voting was
to prevent the small Jocal civilian community vote from being over-
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whelmed by the collective vote of military personnel, and to protect the
franchise from infiliration by transients. The Court rejected this reason-
ing saying that “Fencing out from the franchise a sector of the population
pecause of the way they may vote is constitutionally impermissible.”
The United States Supreme Coust, in Evans wv. Cornmaen, 389 U.S. 49,
90 8. Ct. 1752 (1970), held that such restrictions violated the Fourteenth
Amendment equal protection clause. In 1978, a United States District
Court declared Section 5 of Article V of the Ohio Constitution unconstitu-
tional insofar a¢ it denies a person the right to register because he lives
on the grounds of a federal enclave (Stencel v. Brown, U.B.D.C, Southern

District of Ohio, #72-331).

Rationale for Change :

~ The Commission believes this language should be removed from the
Constitution because it is unconstitutional and because the Commission
agrees with the principle of an expanded franchise.

ARTICLE V
, Section 6
Present Constitution Commission Recommendation
Section 6. No idiot, or insane person, shall be entitled Repeal and enact new section 5:
to the privileges of an elector. Yection B. The General Assembly shall have power to

deny the privileges of an elector to any person adjudicated
mentally incompetent for the purpose of voting only dur-
ing the period of sueh incompetency.
Commission Recommendation
The Commission recommends the repeal of Section &, and enactraent of
a new section 5 as followa:
Section 5. THE GENERAL ASSEMBLY SHALL HAVE POWER TO
DENY THE PRIVILEGES OF AN ELECTOR TO ANY PERSON AD-
JUDICATED MENTALLY INCOMPETENT FOR THE PURPOSE OF
VOTING ONLY DURING THE FPERIOD OF SUCH INCOMPETENCY.

History and Background of Section

The Ohio Consiitution of 1851 contained a provision disfranchising idiots
and insane persons, who were not denied the vote in the 1802 Constitution.
The language of section 6, “No idiot, or insane person, shall be entitled fo
the privileges of an elector”, is gelf-executing, requiring no action by the
General Assembly to implement the prohibition. The terms “idiot” and
“insane” are not defined in the Constitution, and their application arises
from legislation and judicial determination. Although most state consti-
tutions at one time used the words “idiot” and “ingane”’, these have be-
come archaic and devoid of standard meaning. Newer state constitutional
provisions regarding eompetence to vote uge terms such as “mentally in-
competent.”? Scientific progress has revealed that the myriad of mental
impairments do not fall into just two groups, and even the currently
acceptable terms “mentally retarded” and “mentally ill” are thought to
blur the distinctions among many iypes and extremes of mental dis-
abilities. )

The body of legislation which has been created regarding mental illness
and mental retardation has several consequences for the constitutional
prohibition against idiots and insane persons voting. The Ohio Revised
Code contains provisions regarding mentally ill patients in Chapters 5122,
5123., and 5125. An earlier movement to promote treatment for mental
illness advocated voluntary as well as involuntary admittance procedures
to encourage persons to seek help, and the 1952 Draft Act, proposed by
the National Association of Mental Health, recommended the retention of
all civil rights by patients, unless adjudicated incompetent and not re-

1E.g. Constitutien of Virginia, Article I1, Seetion 1.
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stored to capacity. The Ohio statutes reflect these recommendations.
Voluntary patients do not appear before the probate court for a deter-
nination of the need for hospitalization and therefore retain their civil
rights. A person who is involuntarily committed appears before the court
and, after a finding of the need for indeterminate hospitalization, the
person is declared legally imcompetent and loses such civil rights as the
-right to vote. As a consequence, a voluntary patient who may be severely
disabled s, theoretically, able to vote. This result contravenes the intent
of the constitutional prohibition of idiots and insane persons voting.

The General Assembly is not expressly given the power to determine
which mental conditions are such that a person should not vote nor to
establish procedures for determining who does or does not fall into the
categories. A voter could be challenged at the polls on the grounds that he
is an idiot or insane person. In the absence of standards to be used in
making the determination, a person could be denied his right to vote .
without benefit of any medical testimony on his mental fitness, with the
determination heavily dependent on the judge's personal opinion of what
an idiot is.

Effect of Change A

- The Commission recognizes that the present constitutional lanpuage is
antiquated and probably too broad to pass the Fourteenth Amendment
equal protection and due process requirements for depriving a person of a
fundamental right.* Therefore, the Comnission recommends language
that will give the General Assembly anthority to create some useful stan-
dards to determine incompetency for the purpose of voting, Testimony
bresented to the Commission included cogent reasons why a person in-
competent to serve on a jury or to drive may be competely competent to
vote,

Rationale for Change

The Commisgion believes that the present constitutional provision Ig un-
acceptable for several reasons. The Elections and Suffrage Committee
suggested, in its report to the Commission, that large scale and possibly
arbitrary exclusion from voting is a greater danger to the democratie
process than including in the franchise seme who may be mentally incom-
- petent. Repeal of present Section 6 and omission from-the Constitution
of any provision exeluding persons from voting on the basis of mental in-
competence was considered but rejected on the grounds that the Constitu-
tion should contain a recognition of the problem, leaving a specific solution
to the General Assembly. The Commission’s approach is to rewrite the
provision so it will exclude only those persons who should not participate
in the electoral process, and specifically to give the legislature the right
to regulate the procedures for determining that one i mentally incompe-
tent for the purpose of voting. An important factor in the Commission’s
decision to repeal the prohibition against idiots and insane persons voting
was the testimony received from Professor Michael Kindred, a professor
of law at The Ohio State University and an expert on the legal rights of
mentally ill and mentally retarded persons. Professor Kindred suggested
that Section 6 of Article V was probably unconstitutional under the equal
protection clause of the Fourteenth Amendment to the United States Con-
stitution and possibly umconstitutional under the due process clause of the
Fourteenth Amendment. “It seems to me very clear at the present time
that the provision is unacceptable. It’s unacceptable hecause it is ambigu-
_ous, it's unacceptable because if it has any substance o if it's too broad,
and it’s unacceptable because the terms that it uses are basically insulting,
stigmatizing terms.”? The United States Supreme Court has begun to
recognize the right to vote as a fundamental right, and restrictions on
the right to vote must bear a necessary and rational relation to a compell-

“Kramer v? Unien Fres Schoal District No. 13, 359 U.5. 021 (1969).
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ing state interest.* Because the terms “idiot” and “insane” are ambigu-
-ous, it would be difficult to show how they meet the test for exclusion. In
addition, it was sugpested that the mentally retarded might qualify as a
“‘guspect class”, having certain relevant characteristics from birth, so that
the due process clause of the Fourteenth Amendment might present an-
other constitutional barrier to excluding them from exzercising a funda-
mental right.

The Commission desires to preclude any wholesale exclusion from the
electoral process on the basis of mental incompetence. The proposed
language requires an adjudication of mental incompetence. The Commis-
sion also believes that the restoration to competency should restore the
right to vote, and this restoration should be guaranteed by the Constitu-
tion. Hence, disfranchisement is limited by the words “only during the
period of such incompetency.”

Intent of the Commission

The Commission recommends the repeal of present Section 6 and enact-
ment of a new Section b to fill the section vacated by the repeal of present
Section 5 proposed earlier. The langnage disfranchising persons “adjudi-
cated mentally incompetent for the purpose of voting only during the
period of such incompetency”, is deemed a sufficient safeguard of the
electoral process with less likelihood of excluding persons who should vote
than the present prohibition of Section 6 appears to permit. The Commis-
sion believes thet by placing these procedures under the auspices of the
General Assembly, new attitudes regarding mental illness can be imple-
mented and more uniform standards for determination and review will be
possible than are provided under the present language.

Miputes of the Ohio Coustitutione! Revision Commission, June 17, 1874, p. 11,
(Framer v. Union Free School District No. 13, supra.

Section 7
Present. Constituiion Commission Recommendation
Section 7. All nominstions for elective state, district, ' No recommendation.

county and municipal offices shall be made at direct pri-
mary elections or by petition as provided by law, and pro-
vigion shajl be made by law for a preferential vote for
United States senator; but direct primaries shall not be
held for the nomination of township officers or for the
officers of municipalities of less than two thousand popu-
tation, unless petitioned for by a majority of the electors
of such township or municipality. All delegates from this
state to the mational conventions of political parties shall
be chosen by direct vote of the electors, Each candidate
for such delegate shall state his first and second choices
for the presidency, which preferences shall be printed
upon the primary ballot below the name of such candidate,
but the name of no candidate for the presidency ghall be
so used without his written authority.

Commission Becommendation

The Commission has no recommendation with regard to Section 7 at
the present time,

History and Background of Sectior

A provision regarding the selection of delegates to political party con-
ventions firgt appeared in the Ohio Constitution in 1912, At the 1912
Constitutional Convention, the evils of the convention method of nomi-
nating candidates were discussed, Delegates expressed their preference
for direct primaries and Theodore Roosevelt, addressing the convention,
advocated direet preferentinl primaries for the election of delegates to
national nominating conventions. He referred to the use of the convention
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system by “adroit politicians” to thwart the popular will. Suggestions
regarding the wpplication of the direct primary included one that officers
such as school board members and Judges be nominated by petition to re-
move these offices from politics, and that townships of less than two thou-
sand population not be required to go to the expense of an election for
township officcs. The Convention proposed Section 7, which has remained
unchanged since approved by the voters in 1912, The section requires,
concerning presidential nominations, that all delegates to national con.
ventions be chosen by direct vote of the electors. Each candidate for dele-
gate must state his first and second choice for president, which prefer-
ences appear on the ballot below the name of the candidate. In addition,
the name of no candidate may be. used without his written authority.

The listing of the names of all candidates for delegate on the ballot has
resulted in the problem of the “bedsheet” ballot, occasionally presenting
voters with a sizeable list of candidates, and at times rmaking the use of
i electronic voting machines impossible in those circumstances. In the pri-
mary election in May, 1972, the Democratic Party departed from the
earlier tradition of both parties to bring one slate of delegates and alter-
3 nates before the voters at the party primary, pledged to a “favorite son’.
' Numerous slates of delegates were offered, and when voting machines
could not accommodate all of the names, some precinets used paper ballots
instead of or in addition to machines. The confusion that occurred led
some groups to call for an end to the individual listing of delegates and
§ alternates of each candidate,

The Elections and Suffrage Committee, together with the Aassistant
Secretary of State studied several proposed solutions for dealing with the
“bedsheet ballot” problem. Committee members felt that the Delegates to
the 1912 Constitutional Convention wished to offer voters maximum fexi-
bility, but that they did not anticipate the resultant problem of the ex-
tremely long and complicated ballot. A consensus developed to eliminate .
the requirement that delegates be listed individually with their first and _
seeond preferences for president, and substitute language whereby the
voters would be able to express their wishes by a variety of methods, as
provided by law. The proposal stated that the names of candidates for
delegate need not be separately identified on the ballot and may be identi-
fied in the manner provided by law. The recommendation, however, failed
to secure the 2/3 majority necessary for adoption by the Commission,

- ARTICLE XViI

e i ALy s ep kL

e

Section 1
Present Constituiion Commission Recommendation

Section 1. Elections for state and county. officers shall Section 1. Elections for state and county officers shall
be held on the first Tuesday after the first Monday in be held on the first Tuesday after .the first Monday in
November in even numbered years; and all elections for November in even numbered years; and all elections for
&ll other elective officers shall be held on the first Tuesday all other elective officers shail be held on the first Tuesday
after the first Monday in November in the odd numbered after the first Monday in November in the odd numbered
years, years. :

The term of office of all elective county, townskip,
munjeipal, and school officers shall be such even number
of years not exceeding four as may be prescribed by law.

The general assembly may extend existing terms of
. office 50 as to effect the purpose of this section, '

Commission Recommendation
The Commission recommends the amendment of Section 1 of Article
XVI as follows: : :

Section 1. Elections for state and county officers shall be held on the
first Tuesday after the first Monday in November in even numbered yvears;
and all elections for all other elective officers shall be held on the first
Tuesday after the first Monday in November in the odd numbered years.
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THE TERM OF OFFICE OF ALL ELECTIVE COUNTY, TOWN-
SHIP, MUNICIPAL, AND SCBOOL OFFICERS SHALL BE SUCH
EVEN NUMBER OF YEARS NOT EXCEEDING FOUR AS MAY BE
PRESCRIBED BY LAW,

THE GENERAL ASSEMBLY MAY EXTEND EXISTING TERMS
OF OFFICE SO AS T0 EFFECT THE PURPOSE OF THIS SECTION.

History and Background of Section .

Article XVII, which consists of only 2 sections, was adopted in 1906,
Section 1 fixes the date of a general election for state and county officers
in even years on the first Tuesday after the first Monday in November,
and states that all other elective offices shall be filled in the odd-numbered
years at elections to be held on the first Tuesday after the first Monday in
November.

In 1954, the Elections Article and related sections of the Constitution
were amended when the terms of executive officers were increased from
2 to 4 years with the anditor’s term remaining at 4 years.

Effect of Chance

The Commission proposal attaches to Section 1 two sentences which are-
presently in Section 2 of Article XVII, making no substantive change
from existing constitutional provisions. As a result of the Commission’s
decision to repeal the language in Section 2 regarding terms of office for
offices covered elsewhere in the Constitution (discussed following this sec-
tion}, the language regarding the term of office of elective county, town-
ship, municipal and school officers presently in Section 2 was considered
more appropriate for ineclusion in Section 1. The amended -section also
includes language from present Section 2 empowering the General Asgsem-
bly to extend existing terms of office in order to effect the purpose of the
gection - viz., that state and county officers be elected in even years, and
all other officers mentioned in the odd-numbered years.

Rationale for Change

The retention of language regarding the terms of office of elective
county, township, municipal and school officers is deemed desirable be-
cause these officers are not covered elsewhere in the Constitution. There
was diseussion about the appropriate length of the term of office for these
offices, or whether this matter should be left to the General Assembly.
The proposed language specifies the length as ‘‘guch even number of years
not exceeding four. ..” The final resolution of the matter was to leave
the language regarding terms of office as it is since there seemed to be no
compelling reason for meking any change.

The language giving the General Assembly the power to extend the
terms of existing offices to effect the purpose of Section 1 has value since
gome are provided by statute, and, should they be changed, the General
Assembly’s power would prove useful.

Intent of the Commission

The Commission’s recommendation for amending Section 1 contem-
plates no substantive change from the authority presently in the Consti-
tution. ‘The proposal is based in interests of better constitutional drafting
and a desire to have all relevant information in the same section. The
changes recommended are consistent with the proposed revision of Arti-
cle XVII, Section 2, discussed below. .
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ARTICLE XViI

Section 2

Present Constitution

Seetion 2. The term of the office of the ‘Gevernor,
Licutenant Governor, Attorney  General, Secretary of
State, Treasurcer of State and the Auditor of State shall
ba four years commencing on the second Monday i Jan-
vary, 1859, The Auditor of State shall hold his office for
a term of two years from the second Monday of Jannary,
1961 to the second Monday of Jamuary, 1963 and there-
after shall hold this office for a four year term, The term
of office of judges of the Supreme Court and Courts of
Appeals shall be such even nutnber of years not less
than six years as may be preseribed by the General
Assembly; and that of the Judges of the Common Pleas
Court six years and of the Judges of the Probate Court
Bix years, and that of other Judges shall be such even
number of yeats not exceeding six years as may be pre-
scribed by the General Assembly. The term of office of
the Justices of the Peace shall be such even number of
years not exceeding four years, as may be preserjbed by
the Gemeral Assembly. The term of office of all elactive
county, township, municipal and schoel officers shall be
such even number of years not exceeding four years as
may be so prescribed,

And the General Assembly shall have power to so
extend existing terms of office as to effect the purpose of
Section 1 of this Artiele,

Any vacancy which may oeceur in any elective state
office other than that of a member of the General Assembly
or of Governor, shall be filled by appeintment by the Gov-
ernor until the disability is removed, or & successor elected

. and qualified. Such successor shall be efected for the un-

expired term of the vacant office at the first general elec-
tion in an even numbered year that occurs more than
forty days after the vacaney has occurred; prrovided, that
when the unexpired term ends within one year immed-
iately following the date of sach general election, an
election to fill such unexpired term shall not be held and
the appointment shall be for such unexpired term. All
vacancies in other elective offices shall be filled for the
unexpired term: in such manner as may be prescribed by
this constitution or by law, -

Commission Recormendation

Section 2. Any vacaney which may vecur in any elees
tive state office created by Article II or I eor created by
ar pursuant to Article [V of this Constitution shall be
filled only if and as provided in such articles. Any vacancy
which may oceur in any elective state office not so created
shall he filled by appointment by the Governor until the
disability is removed, or a successor elected and qualified,
Such successor shall be elected for the unexpired term of
the vacant office at the first general election in Bn even
numbered year that oceurs more than forty days after the
vacancy has occuired; provided, that when the unexpired
term ends within one year immediately following the date
of such peneral election, an election to fll such unexpired
term shall not be beld and the appointment shall be for
such unexpired term. All vacancies in other elective offices
shall be filled for the unexpired term in such manner as
may be prescribed by this constitution or by law.

Commission Recommendation
The Commission recommends the amendment of Section 2 as follows:
Section 2. %mémm#%mmm
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may bo 5o preseribed-
affiee rn b0 offeet the purpese of Seation 1 of this Artiale

ANY VACANCY WHICH MAY OCCUR IN ANY ELEGTIVE STATE
OFFICE CREATED BY ARTICLE II OR III OR CREATED BY OR PUR-
SUANT TO ARTICLE IV OF THIS CONSTITUTION SHALL BE FILLED
ONLY IF AND AS PROVIDED IN SUCH ARTICLES. Any vacancy which
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may occur in any elective state office NOT SO CREATED obther than that of
& member of tho General Asvembly or of Gowernsr; shall be filled by appoint-
ment by the Governor until the disability is removed, or a successor elected
and qualified. Such successor shall be elected for the unexpired term of the
vacant offics at the first general election in an even numbered year that
oecurs more than forty days after the vacancy has occurred; provided,
that when the unexpired term ends within one year immediately following
the date of such general election, an election to fill such unexpired term
¢hall not be held and the appointment shall be for such unexpired term.
All vacancies in other elective offices shall be filled for the unexpired term
in such manner as may be prescribed by this constitution or by law.

History and Background of Section ‘

Section 2 of Article XVII, adopted in 1905, specifies the terms of office
for elected executive officials and for some judges, and limits the terms of
justices of the peace and of all elective county, township, municipal and
school officers to not more than four years, and of Common Pleas Judges
to not more than six years. The section empowers the General Assembly
to extend existing terras of office to comply with the times for holding
elections in Article XVII, Section 1. Provisions for filling of vacancies are
set forth, requiring that the Governor fill vacancies in any elective state
office other than that of a member of the General Assembly or of Governor
until the disability is removed or a successor elected and qualified, It speci-
fies when succesgors will be elected.

Prior to the adoption of Article XVII, the terms of office of and filiing
of vacancies in the executive, legislative and judicial departments were
provided in Articles II,* III, and IV, pertaining to these three branches
of government, For example, Article III, Section 18, adopted in 1851,
stated, “Should the office of auditor, treasurer, secretary or attorney gen-
eral, become vacant, for any of the causes specified in the fifteenth section
of this article, the Governor shall fill the vacancy until the disability is
vemoved, or a su-cessor elected and qualified.” Article IV, Section 13 em-
powers the governor to fill vacancies in judicial offices. Article XVTI,
adopted in 1905, changes some judicial terms. The terms of probate court
judges were set at three years in Article IV, Section 8, adopted in 1851,
and Article XVII, Section 2, set the terms at four years. Amendments
to the judicial article in 1882 specified the terms of supreme court and
circuit court (court of appeals) judges as not less than five years as
provided by the General Assembly (Art. 1V, Sec. 2y and as provided by
law (Article IV, Sec. 6) respectively: Article XVII, Section 2 atated that
the terms of supreme court and circuit court judges shall be terms of an
even number of years, not less than six years, as prescribed by the Gen-
eral Assembly. In some cases, Article XVII contains difference in langu-
age that could result in different interpretations. In 1947, Article XVII,
Section 2 was amended, changing reference to circuit courts to the new
words “courts of appeals”. The term of office of a probate judge was
inereased to six years and reference to members of the board of public
works was omitted from the 1947 version. In 1954, an increase in the
terme of members of the executive branch from 2 to 4 years, involved a
revision of Artiele XVII, Section 2 and related sections of the constitu-
tion. In 1970, Section 2 was amended to prevent filling a short-term
vacancy by an election, and in the same year, Article ITI, Section 18 was
also amended to conform with the change.

Effect of Change ‘

The Commission’s recommendations with respect to Section 2 do not
propose any substantive change in existing constitutional powers; rather,
the proposal eliminates duplication and inconsistent language, and gome
language is transferred to Section 1 of Article XVII as a matter of style.

1Artiele II, Section 11 provides for filling of vacancies in the Genera] Assembly.
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Rationale for Change

Much of the subject matter in Article XVII, Section 2 is dealt with in
other sections of the Constitution. The Commission is of the opinion that
the terms of office and filling of vacancies in legislative, executive and
judicial offices is a proper subject for those articles, individually, and
notes that the Constitution already provides for these matters in Article
I1, III, and IV. ‘

The Commission recommends the repeal of the first and second sen-
tences of the first paragraph of Section 2, pertaining to executive officers.
Article IT1, Section 2 contains the same provisions {four year terms for
governor, lieutenant governor, secretary of state, auditor of state, trea-
surer of state, and attorney general), and has already been approved by
the Commission. '

The third sentence of the first paragraph pertains to judicial terms.
Article IV, Section 6 defines the terms of Supreme Court justices and-
Courts of Appeals judges as does Section 2 of Article XVII — not less
than six years. Common Pleas and Probate judges are assigned terms of
8iX years in Article XVII, thus differing from Article 1V, Saction 6 which .
specifies their terms as “not less than six years”. Terms for other Judges
are not covered elsewhere. The fourth sentence defines the terms of Jus-
tics of the Peace, which no longer exist in Ohio. The Commission believes
that judicial terms is an appropriate topic for the J udiciary Articie, and
recommends removal of the provisions from this section.

The final sentence in the first paragraph, regarding terms of office of
other elective officers, has been transferred to Article XVII, Section 1,
as has the second paragraph empowering the General Assembly to extend
terms of elective office to conform to the prescribed election dates.

The third paragraph is concerned with Rlling vacancies in the offices of
state elected officials other than Governor and members of the General
Assembly. The filling of a vacancy in the office of a2 member of the Gen-
eral Assembly is provided for in Section 11 of Article II. Vacancies in the
office of the secretary of state, anditor of state, treasurer of gtate, and
attorney general are to be filled by the Governor, as provided in Article
ITI, Section 18.  The latter section does not include the office of lieutenant
governor as one to be filled by the Governor in case of a vacaney. The
Commission, in recommendations dealing with the Executive Branch, pro-
vides for succession to the office of governor in the event of a vacancy, but
does not recommend that a vacant office of lieutenant governor be filled
unless both offices become vacant before the middle of the term. Article
XVII, Section 2 could be construed to empower the Governor to fill the
vacancy in the office of lieutenant governor, in the language “Any vacancy
which may occur in any elective state office other than that of 2 member
of the General Assembly or of Governor, shall be filled by appointment
by the Governor . ..” and this is not entirely consistent with Article ITI,
Section 18. The language proposed by the Commission retains the method
of filling vacancies in legislative, executive and judicial offices provided in
their respective articles, and, in addition, empowers the Governor to fill
vacancies in statutorily created elective offices which may be created at
some future time in the manner specified in Section 2.

Intent of the Commission

The amendments proposed with respect to Section 2 do not make any
substantive changes in the existing constitutional provisions. The Com-
mission desires to remove duplicative and inconsistent language, and to
retain authority granted by Section 2 that iz not provided for elsewhere
in the Constitation. .
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ARTICLE il
Section 18

Present Consiitution .

Section 12, Should the office of Auditor of State,
Treasarer of State, Secretary of State, or Attorney Gen-
ern] become vacant, for any of the causes specified in the
fifteenth section of this arficle, the Governor shall fill the
vacancy until the disability is removed, or a successor
elacted and qualified. Such suceessor shall be elected for
the nnexpired term of the vacant office at the first general
glection in an even numbered year that oceurs more than
forty days after the vacancy has occurred; provided, that
when the unexpired term ends within one year immedi-
ategy following the date of such general election, an elec-
$ion to fill such unexpired term shall not be held and the
appointment shall be for such unexpired term.

Commission Recommendation

Commission Recommendation
No change, :

The Commission recommends that no change be made in Article III,

Section 18.

Comment

‘Article I1I, Section 18 was referred to the Elections and Sufirage Com-
mittee for congideration because its provisions overlap those of Section 2
of Article XVII, and is included in thig report for that reason. No change
i¢ recommended in the section. The Commission proposes changes in Sec-
tion 2 of Article XVII to make it clear that Article III governs filling of
vacancies in the offices of clected executive officials. A more detailed ex-
planation can be found under the discussion of Article XVII, Section 2,

ARTICLE 11
Section 3

Present Constitution

Section 8. The retwrns of every election for the officers,
named in the foregoing section, shall be sealed up and
transmitted to the seat of Government, by the returming
officers, directed to the President of the Senate, who, dur-
ing the first week of the session, #hall open and publish
them, and deciare the result, in the presence of a majority
of the members of each House of the General Assembly.
The pereon having the highest number of votes shall be
dectared duly elected; but if any two or more ghall be
highest, and equal in votes, for the same office, one of
them shall be chesen by the joint vote of both houses.

Commission Recommendatiion

Section 3. The returna of every election for the officers,
named in the foregoing aseetion, shall be sealed up and
transmitted to the seat of government, by the returning
officers, divected to the President of the Senste, who,
during the first week of the nexit regular session, shall
open and fpublish them, and declare the result, in the
presence of a majority of the members of each f[ouse of
the General Assembly. The person having the highest
number of votes shall be declared duly elected; but if any
two or more shall be highest, and equal in votes, for the
same office, one of them shall be chosen by the joint vote
of both houses.

Commission Recommendation

Section 3. The returns of every election for the officers, named in the

foregoing section, shall be sealed up and transmitted to the seat of Govern-
ment GOVERNMENT, by the returning officers, directed to the President
of the Senate, who, during the first week of the NEXT REGULAR session,
shall open and publish them, and declare the result, in the presence of a
majority of the members of each House of the General Assembly. The
person having the highest number of votes shall be declared duly elected;
but if any two or more shall be highest, and equal in votes, for the same
office, one of them shall be chosen by the joint vote of both houses.

History and Background of Section

The language of this section, unchanged since adopted in 1851, resem-
bles a provision of the 1802 Constitution coneerning the returns of the
election for governor.! Prior to 1851, the members of the executive
branch were not constitutional officers, or, as in the case of the secretary

————
1Conatitution vf Oblo, 1802, Articla I1, Section 2.
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of state, were appointed rather than elected. The 1851 Coanstitution re-

quired that the lieutenant governor, secretary of state, auditor of state,
treasurer of state and attorney general, be elected at a peneral election.
These are the officers “named in the foregoing section” in Article ITI. At
the time the section was drafted, the state had no state elections officer.
The legislature, being a body with continued existence, was a likely choice
to receive, open, and publish statewide election results, OQhio statutes
currently designate the secretary of state as chief elections officer and
contain detailed procedures as to how the Secrefary ghall declare election
results,

Section 8 also provides for the resolution of tie votes. The constitution
provides that both Houses of the General Assembly shall choose the win-
ner of a tie hy joint vote. The seetion states, in addition, that “the person
having the highest number of votes shall be declared duly elected” — a
stipulation which prevents run-off elections for those offices.

Effect of Chanpe

The Commission proposes a modification of the section concerning the
time when the election results would be presented to the General Assem-
bly. By specifying that the presentation be made at the next regular ses-
sion, the Commission intends to preclude the possibility of a special ses-
sion being called in the event of a tie vote, or the vote being decided by a
General Assembly already in session.

Rationale for Change :

The initial recommendation congidered by the Commission was to repeal
this section. The Secretary of State, as the chief elections officer, is em-
powered by statute to publish and declare the results of the election, which
are known before January. The Secretary of State has statutory authority
to decide who is elected in case of tie votes for all officers other than execu-
tive officers. However, many Commiasion members favored retention of
the ceremonial function of the General Assembly regarding declaration of
election results. Moreover, the Commission wishes to retain the language
defining the winner as the person having the highest number of votes, in
order to preclude the possibility of run-off elections. The Commission,
therefore, recommends retaining the ceremonizl and tie-breaking func-

~ tions of the General Assembly and precluding run-off elections. The Com-

mission recommends the addition of language specifying that the declara-
tion of election results and tie-breaking votes should be made at the next
regular session of the legislature. Section 8 of Article II provides that

the General Assembly shall meet in “first regular” and “second regular”

session. The six executive officers and members of the Genersl Assembly,
except approximately half of the state senators, will usually be elected at
the same time. The Commission believes that should there be a tie vote
for any of the six elected officers, the General Assembly elected at the
same election should be the General Aggembly to resolve that tie-vote. By
requiring that such resolution be at the next regular session, it is intended
to preclude the calling of a special session to resolve the tie and prohibit

- the vote from being decided by a General Asgsembly already in session.

Intent of the Commission

The recommendation of the Commission is intended to retain all of the
powers of the present section, and to modify the procedures. of declaring
election results and resolving tie voteg by requiring that these procedures
be performed by the General Assembly elected at the same election as
those elected officials who might have received an equal number of votes
for the same office. '
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ARTICLE NI

Section 4

Present Constitution Commission Recommendation

Seetion 4. Shounld there be no session of ‘the General Repeal.
Assembly in January next after an election for any of the
officers aforesaid, the returns of such election shall be
made to the Secretary of State, and opened, and the result
declared by the Governor, in such manner as may be pro-
vided by law.

Commission Recommendation
The Commission recommends the repeal of Article ITI, Section 4.

History and Background of Section i

Section 4, proposed by the 1851 Constitutional Convention, had no
parallel in the 1802 Constitution. The original language was introduced as
an amendment to Section 16 of the Executive Article which provided that
members of the executive branch be elected for 2 year terms and that the
Covernor would fill any vacancies for the remainder of the term or until
the disability was removed. Revision of the article by the committee on
drafting severed the two sections. Article II, Section 26 provided that the
legislature would commence ol the first Monday of January, brennially,
commeneing in 1852. A problem arose if an election waa held in a Novem-
ber before a January when the legislature was not in session. In this
event, the President of the Senate would be unable to declare the results
to the legisiature. Section 4 was adopted as a solution. Pertinent statutes
detailing the method in which election returns are made to the Secretary
of State are found in Sections 3505.33 to 8505.35, inclusive, of the Ohio
Revised Code.

Rationale for Change

The Commission recommends the repeal of Section 4. The problem fo
which it was proposed as a solution no longer exists. The adoption of a
constitutional wmendment by the voters in 1972 to Section 8 of Article IT
requires the General Assembly to be in session every January. Thus, there
would not arise an election for statewide officers occurring in a November
immediately preceding a January when the legislature would not be in
session.

ARTICLE tl
Section 21

Present Constitution Commission Recommendation

Section 21. The General Assembly shall determine, by No change.
law, before what authority, and in what manner, the trial
of contested elections shall be conducted .

Commission Recommendation

The Commission recommends that no change be made in Article 1I, Sec-
tion 21.

History and Background of Section

. With the expansion of the executive department proposed by the 1851
Constitutional Convention, and all state officials being elected by the
voters of the state at large, it was considered important to provide for an
orderly way of resolving contested election results. The legislative com-
mittee of the Convention considered two methods of resolving election
contests. The first proposal allowed contested elections for the executive
department, judges of the Supreme Court and all officers elected by the
voters of the state at large to be determined by both houses of the General
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Assembly in the mamner provided by law. The proposal was not well re-
ceived because some members feared that the law might allow the board
of county commissioners, for example, to decide contested election cases
regarding its own membership, since such persons were not elected by the
voters of the state at large. The second alternative empowered the General
Assembly to provide by law for the conduct of all election contests, with
the proviso that no election be: contested before the legislature except with
reference to its own body. The proviso was omitted when it was observed
that it was merely a repetition of the legislature’s power under Article II,

Section 6 to judge its own elections, returns, and qualifications of mem-

bers. The language finally agreed to remains unchanged in the present
Constitation.

Rationale for Retention of Section

The power to determine the conduct of contested elections granted to
the General Assembly in Article 1I, Section 21 is not believed to be a sig-
nificant addition to powers the legislature already possesses. The Commis-
sion considers it a plenary power of the legislature by virtue of Section 1
of that article, “The legislative power of the state shall be vested in a
General Assembly”. Censistent with the Commission’s philosophy of
making no changes in areas that are not presenting problems, however,
it recommends that no change be made in this section.
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