OHI0O CONSTITUTIONAL MODERNIZATION COMMISSION

REPORT AND RECOMMENDATION

OHI10 CONSTITUTION
ARTICLE VI, SECTION 2

ScHooL FuNDs

The Ohio Constitutional Modernization Commission adopts this report and recommendation
regarding Article VI, Section 2 of the Ohio Constitution concerning school funds. It is issued
pursuant to Rule 10.3 of the Ohio Constitutional Modernization Commission’s Rules of
Procedure and Conduct.

Recommendation

The Commission recommends that no change be made to Article VI, Section 2 of the Ohio
Constitution and that the provision be retained in its current form.

Background
Article VI, Section 2 reads as follows:

The General Assembly shall make such provisions, by taxation, or otherwise, as,
with the income arising from the school trust fund, will secure a thorough and
efficient system of common schools throughout the state; but no religious or other
sect, or sects, shall ever have any exclusive right to, or control of, any part of the
school funds of this State.

Article VI of the Ohio Constitution concerns education.

Section 2, adopted as part of the Ohio Constitution of 1851 and never amended, includes the first
use of the phrase “thorough and efficient” in the constitution of any state.® The provision was
influenced by an 1837 report about education in England and Europe commissioned by the Ohio
legislature and prepared by Calvin Ellis Stowe, a professor of biblical literature at Lane
Theological Seminary in Cincinnati.? Stowe, the husband of Harriet Beecher Stowe, was a
strong supporter of universal public education, and urged Ohio to follow the Prussian example of
state-supported education.® Stowe’s report was republished by the legislatures of Michigan,
Massachusetts, Pennsylvania, North Carolina, and Virginia.® In fact, some 22 states are
recognized as having constitutional provisions imposing educational standards similar or



identical to Ohio’s “thorough and efficient” clause.” Despite these similarities, the definition of
“common schools,” as well as what constitutes a “thorough and efficient” system for providing
education, varies widely from state to state due to differences in history, demographics,
geography, and other factors.®

Amendments, Proposed Amendments, and Other Review

In 1977, the Ohio Constitutional Revision Commission (“1970s Commission”) recommended no
change to this section, concluding that adding specific language that dealt with school finance
would undermine the view that a constitution should only state general principles and guidelines.

The 1970s Commission succinctly summarized its position on retaining current language by
stating:

A system of school finance poses unique problems because so many factors are
involved, many of which are legislative, economic and geographical
considerations, and being subject to change, are not likely to be more adequately
provided for in the [c]onstitution than by the language presently contained in that
document.’

Litigation Involving the Provision

The most recent, and notable, litigation involving school funding is the DeRolph line of cases, ®
in which a coalition of individuals and five Ohio school districts sued the state in 1991, alleging
that the state educational funding system violated the “thorough and efficient” clause found in
Article VI, Section 2.° Specifically, the DeRolph plaintiffs argued that the school funding
scheme in place at the time relied too heavily on local property taxes, resulting in disparities in
the quality of educational facilities and resources in different communities across the state.
Concluding that the school funding system was “wholly inadequate” to meet the constitutional
mandate, the Ohio Supreme Court directed in 1997 that the General Assembly “create an entirely
new school financing system” that was not overly dependent on local property taxes. DeRolph v.
State, 78 Ohio St.3d 193, 239, 213, 1997-Ohio-84, 677 N.E.2d 733, 765, 747 (DeRolph 1).*°

The DeRolph litigation brought to light evidence that a lack of funding in many districts had
resulted in deteriorating school facilities, outdated textbooks, insufficient school supplies,
overcrowded classrooms, and other conditions that were seen to impede learning. In DeRolph I,
a majority of the court concluded that “state funding of school districts cannot be considered
adequate if the districts lack sufficient funds to provide their students a safe and healthy learning
environment.” 1d., 78 Ohio St.3d at 208, 677 N.E.2d at 744. The court ordered the General
Assembly to “first determine the cost of a basic quality education in both primary and secondary
schools in Ohio, and then ensure sufficient funds to provide each student with that education,
realizing that local property taxes can no longer be the primary means of providing the finances
for a thorough and efficient system of schools.” Id., 78 Ohio St.3d at 261-262, 677 N.E.2d at
780.
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In 2000, after the state undertook measures to institute reforms, the case again came before the
court on the same question of whether the constitutional requirement that the state provide a
“thorough and efficient system of common schools” had been met. Noting the complexity of the
state’s educational system, a majority of the court observed that setting a per-pupil funding
amount, or otherwise providing some specific funding scheme, would violate the separation of
powers doctrine; thus, the court left the specific remedy to the General Assembly. DeRolph v.
State, 89 Ohio St.3d 1, 6, 11-12, 2000-Ohio-437, 728 N.E.2d 993, 998, 1002-03 (DeRolph II).
While recognizing that the General Assembly’s creation of the Ohio School Facilities
Commission, as well as its enactment of other remedial legislation, had constituted a “good faith
attempt to comply with the constitutional requirements” and had improved conditions around the
state, the court nevertheless concluded that the state defendants needed more time to institute
reforms before the court could declare the state had met its obligation to provide a “thorough and
efficient system of common schools.”*! 1d., 78 Ohio St.3d at 35-36, 728 N.E.2d at 1020.

In 2001, the court continued its review of the reforms adopted by the General Assembly, finding
further measures were needed to conform with Article VI, Section 2. Specifically, the court
ordered the state to modify its base cost formula, by which the state calculated the per-pupil cost
of providing an adequate education; to accelerate the phase-in of a parity aid program that was
designed to provide additional funding to poorer districts; and to consider alternative means of
funding school buildings and facilities. DeRolph v. State, 93 Ohio St.3d 309, 324-25, 2001-
Ohio-1343, 754 N.E.2d 1184, 1200-01 (DeRolph III).

In 2002, upon reconsideration of its decision in DeRolph 111, a divided court agreed to vacate the
judgment. However, despite this action, a majority of the court maintained that Ohio’s school
funding system continued to be unconstitutional because the General Assembly, despite enacting
reforms, had not performed “ ‘a complete systematic overhaul’ of the school-funding system.”
DeRolph v. State, 97 Ohio St.3d 434, 435, 2002-Ohio-6750, 780 N.E.2d 529, 530 (DeRolph 1V),
quoting from DeRolph I. Commenting during a presentation before the committee about the
impact of DeRolph, Justice Paul E. Pfeifer indicated that the consensus of the court in DeRolph
IV was to release jurisdiction because litigation was not proving to be the answer to the problem,
and because, by that time, reforms had resulted in school facility improvement.*?

In May 2003, the Ohio Supreme Court granted a peremptory writ of prohibition, preventing the
trial court from exercising further jurisdiction over DeRolph. State ex rel. State v. Lewis, 99
Ohio St.3d 97, 2003-Ohio-2476, 789 N.E.2d 195. In so deciding, the court clarified that its
mandate in DeRolph IV was not for the trial court to conduct further proceedings, and determined
that allowing the trial court to take further action would be an improper attempt to require
judicial approval for proposed remedies. Id., 99 Ohio St.3d at 103, 789 N.E.2d at 202. Thus, the
court ended further litigation in DeRolph. 1d., 99 Ohio St.3d at 104, 789 N.E.2d at 202."

Although the DeRolph litigation ended without there being a judicial determination that the state
had complied with the constitutional mandate, DeRolph did bring to light school funding
insufficiencies, and resulted in the adoption of changes that were intended to improve school
facilities and other educational resources.'*
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Presentations and Resources Considered
DeMaria Presentation

Paolo DeMaria of Education First presented to the committee on August 8, 2013. His
presentation focused on the importance of education to the public good, the role of government,
the elements of an excellent education, the governance of education at the state and local level,
the variety of local educational structures, and funding. He also identified emerging issues,
including: standards, assessments, educating all students, early childhood education,
accountability, teacher/leader quality, technology, data, school operational improvement,
competency-based education, finances, and the relationship between education policy and tax
policy. Finally, he concluded with a brief review of state and local support for K-12 education,
observing that more spending does not result in better student outcomes.

Lewis Presentation

Richard C. Lewis, Executive Director of the Ohio School Boards Association, also appeared
before the committee on August 8, 2013, focusing on the constitutional structure of education in
Ohio; the importance of local control; the importance of reliable and equitable funding; the
spectrum of urban, suburban, and rural districts; the impact of privatization; the importance of
balancing the traditional and the innovative; and accountability. He also provided the committee
with some detailed materials on the elements of a model school funding formula.

Wilson Presentation

Charles Wilson, professor emeritus of the Ohio State University Moritz College of Law,
provided a broad overview of Article VI at his November 14, 2013, presentation to the
committee. Subsequently, he submitted two alternative proposals. Both alternatives retain the
“thorough and efficient” language and expressly characterize education as a “fundamental right.”
One proposal requires the General Assembly to provide for and fund an “efficient, safe, secure,
thorough, equitable, and high quality education.” Another alternative requires the General
Assembly to fund and provide a “uniformly high quality educational system designed to prepare
Ohio’s people to function effectively as citizens,” as well as an early childhood educational
system.

Phillis Presentation

William L. Phillis, Executive Director of the Ohio Coalition for Equity & Adequacy of School
Funding, presented to the committee on December 12, 2013, and on March 13, 2014. Mr. Phillis
provided the committee with information on public education, relevant methodologies for
determining the cost of public education, and information on the impact of charter schools. He
also provided drafts of specific amendments for the committee’s consideration.

Mr. Phillis recommended that the “thorough and efficient” clause be maintained. He also
provided the committee with the text of three proposed amendments to Article VI. Under his
proposal, a new Section 2a would provide state officials with direction in determining what

© ocmc Ohio Const. Art. VI, §2



constitutes a “thorough and efficient” education. Mr. Phillis proposed a second provision that
would require the institution of early childhood educational programs to all children beginning at
three years of age. Mr. Phillis’ third proposed amendment concerns the state board of education
and provides that “[s]tate board of education members shall be elected, one from each
congressional district.”

Pittner Presentation

Nicholas A. Pittner, the lead attorney in the DeRolph litigation, appeared with William L. Phillis
on December 12, 2013, and summarized the history of the DeRolph cases. Mr. Pittner opined
that Ohio’s educational funding system remains inadequate because the current system is still
over-reliant on local property taxes. According to Mr. Pittner, “Section 2, Article VI of the Ohio
Constitution is clear and needs no revision. What is needed are specific standards by which
compliance with the mandates of Section 2, Article VI can be measured and enforced.” Mr.
Pittner expressed his support for a proposed amendment, submitted by Mr. Phillis, that would
provide additional constitutional direction.

Dyer Presentation

On June 12, 2014, Stephen Dyer, the Education Policy Fellow at Innovation, Ohio, presented to
the committee on the financing of education in Ohio, specifically, his concerns about the level of
state support and the disparity in the ability of districts to support education. With respect to the
“thorough and efficient” requirement, he urged that if the requirement is to be replaced it should
be replaced with language that is even stronger. He pointed to provisions in the Florida and
Montana Constitutions, and he provided the committee with proposed changes to Article VI,
Section 2 that included a requirement that Ohio residents receive a “world-class education,”
which the legislature would be responsible for funding.

Reedy Presentation

Maureen Reedy, co-founder of Ohio Friends of Public Education and a former grade school and
special education teacher, presented to the committee on June 12, 2014. Her remarks
emphasized the importance of public schools and expressed alarm at the possible removal of the
“thorough and efficient” requirement from the constitution.

Alt Presentation

Robert Alt, President and CEO of the Buckeye Institute for Public Policy, appeared before the
committee on September 11, 2014. In his comments, Mr. Alt gave an overview of the history of
educational policy issues in Ohio, emphasizing that it is the role of the legislature, not the courts,
to define the contours of education. Mr. Alt was critical of judicial intervention in education,
and expressed concern that broad or generalized language in the constitution could invite
improper judicial intervention. Criticizing some of the proposals being considered by the
committee as being vague and too aspirational, Mr. Alt said he did not like the “thorough and
efficient” phrase, but did not believe it should be repealed. Mr. Alt declined to suggest new

© ocmc Ohio Const. Art. VI, §2



language because of his position that the General Assembly should have primary responsibility
for education issues.

Pfeifer Presentation

Hon. Paul E. Pfeifer, Justice of the Ohio Supreme Court, presented to the committee on
November 13, 2014. His talk focused upon the DeRolph decisions, specifically referencing his
concurring opinions in two of the four DeRolph decisions. Justice Pfeifer, who is the only
current justice to have participated in all four DeRolph decisions, provided background on the
litigation. He expressed the view that not all decisions regarding education should be left to the
legislature, but he observed that the court in DeRolph did not intend to tell the legislature what to
do. Justice Pfeifer expressed the view that “thorough and efficient” served a worthy purpose,
and he did not advocate removing it from the constitution. He did comment that he would not be
opposed to more modern language to replace “thorough and efficient.”

Morales Presentation

Stephanie Morales, a member of the Board of the Cleveland Municipal School District, a
graduate of the Cleveland public schools, and the parent of three children currently in the
Cleveland public schools, made a presentation on January 15, 2015. Ms. Morales described the
challenges faced by the school district, the efforts made by the district to support its mission, and
the importance of state funds to the district. She acknowledged the substantial support provided
to the district through the Ohio Facilities Construction Commission. With respect to the
“thorough and efficient” requirement, she urged the committee to not take any action that might
be interpreted as weakening the state’s duty to provide a quality education for all of Ohio’s
children.

Middleton Presentation

Dr. Renee A. Middleton, Dean of the Patton College of Education at Ohio University, appeared
before the committee on January 15, 2015. Dr. Middleton stressed the history of public
education in Ohio and its importance in ensuring an educated citizenry and in safeguarding
democracy. She urged that public education be fair and equitable, she expressed support for
maintaining judicial oversight, and she advised the committee not to turn its back on “thorough
and efficient.” She emphasized the importance of determining and funding a high-quality
education without an overreliance on property taxes, as well as the importance of adequate
funding to promote essential educational opportunities for all.

Johnson Presentation

On March 12, 2015, Darold Johnson, Director of Legislative and Political Action for the Ohio
Federation of Teachers, appeared before the committee to express his organization’s position that
the current language in Article VI, Section 2, be retained. He said that the Ohio Supreme Court
in the DeRolph cases defined “thorough and efficient,” and that changing the provision would
result in more litigation in order to provide clarity about whatever replacement language might
signify. Mr. Johnson indicated that because civil rights already exist in federal law, and in
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federal constitutional amendments, and because case law in this area is settled, the Ohio
Constitution should only be changed in order to correct problems for which there are no other
options. Mr. Johnson said that “through and efficient” is better than “equitable” or “equal”
because DeRolph has defined the phrase and is a benchmark. He stressed that removing
“thorough and efficient” would cause a bigger loss than would be gained from including the
word “equitable.”

Action by the Education, Public Institutions, and Local Government Committee

After formal consideration by the Education, Public Institutions, and Local Government
Committee on May 14, 2015, and October 8, 2015, the committee voted on October 8, 2015 to
issue a report and recommendation recommending that Article VI, Section 2 be retained in its
current form.

Presentation to the Commission

On November 12, 2015, on behalf of the Education, Public Institutions, and Local Government
Committee, committee Chair Chad A. Readler appeared before the Commission to present the
committee’s report and recommendation, by which it recommended retention of Article VI,
Section 2. Chair Readler explained the history and purpose of the provision, indicating that the
committee had determined that it would be appropriate to retain Article VI, Section 2 in its
current form.

Action by the Commission

At the Commission meeting held December 10, 2015, Ed Gilbert moved to adopt the report and
recommendation for Article VI, Section 2, a motion that was seconded by Sen. Bill Coley. A
roll call vote was taken, and the motion passed by an affirmative vote of 22 to one.

Conclusion

The Ohio Constitutional Modernization Commission concludes that Article VI, Section 2 should
be retained in its current form.

Date Adopted
After formal consideration by the Ohio Constitutional Modernization Commission on November

12, 2015, and December 10, 2015, the Commission voted to adopt this report and
recommendation on December 10, 2015.

[s/ Charleta B. Tavares /s/ Ron Amstutz
Senator Charleta B. Tavares, Co-Chair Representative Ron Amstutz, Co-Chair
@ OCMC Ohio Const. Art. VI, 82
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