OHIO CONSTITUTIONAL MODERNIZATION COMMISSION
_____________________________________________________________________________
REPORT AND RECOMMENDATION

OHIO CONSTITUTION
ARTICLE II
SECTIONS 3, 4, 5, AND 11
MEMBER QUALIFICATIONS AND VACANCIES IN THE GENERAL ASSEMBLY
____________________________________________________________________________
The Ohio Constitutional Modernization Commission adopts this report and recommendation
regarding Sections 3, 4, 5, and 11 of Article II of the Ohio Constitution concerning member
qualifications and filling vacancies in the General Assembly. It is adopted pursuant to Rule 10.3
of the Ohio Constitutional Modernization Commission’s Rules of Procedure and Conduct.
Recommendation
The Commission recommends that Article II, Sections 3, 4, 5, and 11 of the Ohio Constitution be
retained in their current form.
Background
Article II generally concerns the Legislative Branch, providing the organizational structure and
membership requirements of the General Assembly and the method for it conducting its
business.
Article II, Sections 3, 4, 5, and 11 address the qualifications of members of the General
Assembly, as well as providing for filling vacancies in legislative seats. Originally adopted as
part of the 1851 constitution, the sections specifically describe residency requirements and
restrictions on those who serve in the General Assembly, and the method for filling a vacancy in
the General Assembly. While subject to several proposals for change since 1851, only some
amendments have been approved by the electorate.
Section 3, adopted in 1851 and amended in 1967, states that senators and representatives shall
have lived in their districts for one year prior to their election:

Senators and representatives shall have resided in their respective districts one
year next preceding their election, unless they shall have been absent on the
public business of the United States, or of this State.
Delegates at the Constitutional Convention of 1851 addressed a concern, raised by Charles
Reemelin of Hamilton County, that legislators were not always residents of the communities they
represented. As Reemelin observed, “under a fair and equal representation,” it would be more
ideal for representatives to live closer so as to have interests “more identical with [their
constituents]”.1 Thus, as adopted in 1851, the provision required legislators to live in their
respective counties or districts for at least a year before their election, with the 1967 amendment
only removing the reference to “counties” in order to satisfy legislative apportionment
requirements.
Section 4, adopted in 1851 and amended in 1973, restricts members of the General Assembly,
while serving, from holding any other public office, except as specified. The section additionally
acknowledges the ethical concerns raised by legislators creating future employment for
themselves, preventing General Assembly members from later being appointed to offices created
or enhanced during their term of office:
No member of the general assembly shall, during the term for which he was
elected, unless during such term he resigns therefrom, hold any public office
under the United States, or this state, or a political subdivision thereof; but this
provision does not extend to officers of a political party, notaries public, or
officers of the militia or of the United States armed forces.
No member of the general assembly shall, during the term for which he was
elected, or for one year thereafter, be appointed to any public office under this
state, which office was created or the compensation of which was increased,
during the term for which he was elected.
Section 5, unchanged since 1851, prohibits persons convicted of embezzlement from serving in
the General Assembly, and prevents persons holding money for public disbursement from
serving until they account for and pay that money into the treasury:
No person hereafter convicted of an embezzlement of the public funds, shall hold
any office in this State; nor shall any person, holding public money for
disbursement, or otherwise, have a seat in the General Assembly, until he shall
have accounted for, and paid such money into the treasury.
Delegates to the 1851 convention addressed the matter of convicted or disbursement-holding
individuals being able to gain seats in the General Assembly. As originally proposed, the
amendment would have read: “No person who shall be convicted of a defalcation or
embezzlement of the public funds, shall be capable of holding any office of trust, honor or profit;
nor shall any person holding any public money for disbursement, or otherwise, have a seat in
either house of the General Assembly, until such person shall have accounted for and paid into
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the Treasury all money for which he may be accountable or liable.”2 However, when the
discussion of the section came up, many delegates were unclear on the intended application and
purpose of the proposed amendment, with delegate Peter Hitchcock of Geauga County supposing
that the goal was to “disqualify any person who had been guilty of criminally appropriating the
public funds” for personal intentions. Ultimately, the convention agreed to add the word
“hereafter” to make the phrase “no person who shall hereafter be,” and to remove the word
“defalcation.”3
Section 11, adopted in 1851 and amended in 1961, 1968, and 1973, defines how vacancies shall
be filled in the Senate and House of Representatives:
A vacancy in the Senate or in the House of Representatives for any cause,
including the failure of a member-elect to qualify for office, shall be filled by
election by the members of the Senate or the members of the House of
Representatives, as the case may be, who are affiliated with the same political
party as the person last elected by the electors to the seat which has become
vacant. A vacancy occurring before or during the first twenty months of a
Senatorial term shall be filled temporarily by election as provided in this section,
for only that portion of the term which will expire on the thirty-first day of
December following the next general election occurring in an even-numbered
year after the vacancy occurs, at which election the seat shall be filled by the
electors as provided by law for the remaining, unexpired portion of the term, the
member-elect so chosen to take office on the first day in January next following
such election. No person shall be elected to fill a vacancy in the Senate or House
of Representatives, as the case may be, unless he meets the qualifications set forth
in this Constitution and the laws of this state for the seat in which the vacancy
occurs. An election to fill a vacancy shall be accomplished, notwithstanding the
provisions of section 27, Article II of this Constitution, by the adoption of a
resolution, while the Senate or the House of Representatives, as the case may be,
is in session, with the taking of the yeas and nays of the members of the Senate or
the House of Representatives, as the case may be, affiliated with the same
political party as the person last elected to the seat in which the vacancy occurs.
The adoption of such resolution shall require the affirmative vote of a majority of
the members elected to the Senate or the House of Representatives, as the case
may be, entitled to vote thereon. Such vote shall be spread upon the journal of the
Senate or the House of Representatives, as the case may be, and certified to the
Secretary of State by the clerk thereof. The Secretary of State shall, upon receipt
of such certification, issue a certificate of election to the person so elected and
upon presentation of such certificate to the Senate or the House of
Representatives, as the case may be, the person so elected shall take the oath of
office and become a member of the Senate or the House of Representatives, as the
case may be, for the term for which he was so elected.
As initially proposed by a committee of the 1851 convention, Section 11 read “All vacancies
which may happen in either House, shall as soon as possible, be filled by an election, and the
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Governor shall issue the necessary writs of election according to law.”4 But delegate John L.
Green of Ross County expressed a concern that handling the matter in this way would cause
delay in the legislature’s consideration of important matters while waiting for an election to fill
the vacancy.5 Another delegate, George Collings of Adams County, proposed to strike the words
“as soon as possible,” which was approved, as well as a proposal by A. G. Brown of Athens
County to eliminate the word “an” before “election.” Motions to add “prescribed by law” and a
policy relating to the governor issuing “a writ of election” to fill legislative vacancies were
declined.6 Some delegates desired to give the governor a role in filling vacancies, while others
emphasized that the General Assembly should have the ability to create law to address vacancies.
As adopted by voters in 1851, the provision read: “All vacancies which may happen in either
house shall, for the unexpired term, be filled by election, as shall be directed by law.”
Amendments, Proposed Amendments, and Other Review
Sections 3, 4, 5, and 11 all date to the 1851 constitution. As discussed below, Sections 3 and 11
were amended in the 1960s before undergoing revision in the 1970s. During that era, the Ohio
Constitutional Revision Commission (1970s Commission) studied Article II in depth and made
extensive recommendations concerning the qualifications of members of the General Assembly,
their compensation, and how to fill vacancies in the General Assembly when necessary.7
Section 3 (Residence Requirements for State Legislators)
In 1967, voters approved, by a margin of 59.17 percent to 40.83 percent, a state legislative
district apportionment amendment that included amending Section 3 to replace a reference to the
legislators’ places of residence as “counties,” with a reference to their districts.8 The LegislativeExecutive Committee of the 1970s Commission considered whether to change the provision,
focusing on whether to recommend a requirement for a candidate to be a resident of the district
for a certain period of time prior to election, and a requirement that a candidate maintain
residency in that district throughout his or her term. Seeking to allow a candidate the
opportunity to change residency prior to election, the committee recommended the following
language:9
Senators and Representatives shall have resided in their respective districts on the
day that they become candidates for the general assembly, as provided by law,
and shall remain residents during their respective terms unless they are absent on
the public business of the United States or of this State.10
However, the recommendation failed to achieve the support of a two-thirds majority of the full
1970s Commission, resulting in no recommendation for change being adopted.11 The general
concern was that the proposed amendment would alter the constitution beyond its scope,
removing the secretary of state’s authority to require a legislator to be an elector of a district. A
further concern was that having no residency requirement for the duration of the legislator’s term
likely would lead the matter of representation to become a campaign issue.12
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Section 4 (Dual Office and Conflict of Interest Prohibited)
Recognizing the definitional problems in the previous version of Section 4, which prevented
persons “holding office under the authority of the United States” or holding “any lucrative office
under the authority” of the state of Ohio, from serving in the General Assembly, the LegislativeExecutive Committee of the 1970s Commission recommended replacing the ambiguous and
outdated phrases with a reference to holding “public office.”13 The committee considered the
definition of public officer expressed in case law, but ultimately recognized that the General
Assembly has the authority to define public office by statute.14 The full 1970s Commission
accepted the committee’s recommendation, eliminating a previous exemption for township
officers and justices of the peace, and adding an exemption for officers of the United States
armed forces.15
The 1970s Commission also recommended the repeal of Article II, Section 19, and the placement
in Section 4 of Section 19’s prohibition on a legislator being appointed to a public office that
either was created or had its compensation increased during the legislator’s term of office or for
one year thereafter.16 The 1970s Commission noted that the Citizens Conference on State
Legislatures favored including a period of time in the language.17 In recommending these
changes, the 1970s Commission asserted the revisions essentially were non-substantive, noting
the “wisdom of prohibiting public conflicts” of interest.18
The recommendations regarding Section 4 were part of a package of revisions that included
changes related to Article II, Sections 4, 6, 7, 8, 9, 11, 14, 16, 17, 18, 19, and 25. 19 Presented to
voters on May 8, 1973, the issue passed by a vote of 680,870 to 572,980.20
Section 5 (Who Shall Not Hold Office)
Section 5 currently reads the same as it did when first adopted in 1851. The provision prevents
persons convicted of embezzlement from holding public office, and requires persons holding
public money for disbursement from serving on the legislature until they have accounted for the
money and paid it into the treasury. The 1970s Commission recommended the repeal of Section
5, considering it unnecessary due to the establishment of other qualifications for service in the
General Assembly, and from a belief that such matters should be left to statutory law. 21
Moreover, the 1970s Commission observed that Article V, Section 4, declaring felony convicts
to be ineligible for public office; and Article XV, Section 4, requiring elected officials to possess
the qualifications of an elector; sufficiently articulated the ability of the General Assembly to
prescribe qualifications for holding office.22 Thus, the 1970s Commission determined Section 5
was obsolete.23 However, the voters rejected the measure at the polls on May 8, 1973 by a
margin of 61.55 percent to 38.45 percent.24
Section 11 (Filling Vacancy in House or Senate Seat)
Section 11, relating to how the two chambers of the General Assembly fill vacant seats, has been
amended three times since 1851.25 The 1851 version of Section 11 reads: “All vacancies which
may happen in either House shall, for the unexpired term, be filled by election, as shall be
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directed by law.”26 After being successfully presented to voters as a legislatively-referred
amendment on November 7, 1961, the detailed procedures set forth in Section 11 applied only to
vacancies in the Senate.27 Vacancies in the House were still to be “filled by election as shall be
directed by law.”28 The 1968 version of Section 11, which made the procedure to fill vacancies
the same in both houses, was legislatively proposed and adopted by the electorate on May 7,
1968 by an overwhelming majority vote of 1,020,500 for and 487,938 against.29
The 1970s Commission called its recommendation to amend Section 11 to eliminate
inconsistencies between the procedures for election and for appointment “corrective,” rather than
substantive.30 Thus, the 1970s Commission advocated revising the language adopted by the
1961 and 1968 amendments in favor of more precise terms, ultimately using the word “elected”
in place of “appointed.”31 As with the changes to Sections 3 and 4, the recommended change to
Section 11 was adopted by voters as part of the package of ballot issues proposed on May 8,
1973.
Litigation Involving the Provisions
Only two Supreme Court of Ohio cases related to Sections 3, 4, 5, or 11 have been issued since
the review of these sections by the 1970s Commission.
In State ex rel. Husted v. Brunner, 123 Ohio St. 3d 288, 2009-Ohio-5327, 915 N.E.2d 1215, the
Supreme Court of Ohio addressed a case that arose when the secretary of state canceled a state
legislator’s voter registration on the grounds that the extensive time he was spending in
Columbus in the service of the General Assembly meant he was no longer a resident of his home
county for voting purposes. In concluding that the legislator’s home county remained his
residence for voting purposes, the Court analyzed the requirements of Section 3, noting that the
provision “ensures that a state legislator’s absence from the district on official duties does not
jeopardize his or her right to claim a full year’s residence in the district.” Id. at ¶ 29. Thus, the
Court held the legislator was eligible to remain on the poll books as a registered elector in
Montgomery County. Id. at ¶ 35.
In State ex rel. Meshel v. Keip, 66 Ohio St.2d 379, 423 N.E.2d 60, the Court considered a claim
that the state controlling board had unlawfully transferred rail transportation appropriations.
Among other arguments, relator had asserted that the controlling board’s actions were
unconstitutional because six of its seven members also were legislators, in violation of Article II,
Section 4. Specifically, relator claimed that Section 4’s prohibition on legislators from holding
public office during their term prevented legislators from serving on the controlling board. The
Court disagreed, observing that, for controlling board members to be holding a public office, the
controlling board must be said to exercise some portion of the state’s sovereign power. The
Court found that the controlling board did not exercise independent power in the disposition of
public property or have the power to incur financial obligations on behalf of the county or state,
and so legislators did not violate Section 4 by simultaneously serving on the controlling board.
Id., 66 Ohio St.2d at 387-88, 423 N.E.2d at 66.
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Presentations and Resources Considered
Hollon Presentation
On July 14, 2016, Steven C. Hollon, executive director, described to the Legislative Branch and
Executive Branch Committee that Sections 3, 4, 5, and 11 deal with residency requirements and
restrictions on those who serve in the General Assembly, and the method for filling a vacant seat
of the General Assembly. Mr. Hollon suggested that, because these provisions cover related
subject matter, they could be reviewed together and addressed in a single report and
recommendation.
Discussion and Consideration
In discussing Article II, Sections 3, 4, 5, and 11, the Legislative Branch and Executive Branch
Committee determined the revision of the sections in the 1970s adequately addressed any
previous concerns. The committee further considered that the sections continue to appropriately
and effectively guide the legislature’s organization and operation, and so should be retained.
Action by the Legislative Branch and Executive Branch Committee
After formal consideration by the Legislative Branch and Executive Branch Committee, the
committee voted on December 15, 2016 to issue a report and recommendation recommending
that Article II, Sections 3, 4, 5, and 11 be retained in their present form.
Presentation to the Commission
On March 9, 2017, Shari L. O’Neill, interim executive director and counsel to the Commission,
on behalf of the Legislative Branch and Executive Branch Committee, presented a report and
recommendation for Article II, Sections 3, 4, 5, and 11. She said the report indicates the
committee’s recommendation that the sections be retained in their current form. She said the
report further describes that these sections address the qualifications of members of the General
Assembly, as well as providing for filling vacancies in legislative seats. Originally adopted as
part of the 1851 constitution, she said the report states that the sections specifically describe
residency requirements and restrictions on those who serve in the General Assembly, and the
method for filling a vacancy in the General Assembly.
Ms. O’Neill continued that the report outlines the changes recommended by the Constitutional
Revision Commission in the 1970s, as well as amendments to the sections. She said the report
also describes related litigation, as well as documenting the committee’s discussion and
consideration of the sections. She said the report expresses the committee’s conclusion that the
sections continue to appropriately and effectively guide the legislature’s organization and
operation, and so should be retained in their current form.
With regard to Section 11, which prescribes the procedure for filling vacancies, Commission
member Charles Kurfess asked whether anyone has raised the issue of filling a vacancy if the
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individual member whose departure caused the vacancy was elected in some capacity other than
as a member of the Republican or Democratic Party. He noted that the current trend is for more
candidates to run as independents, but the current provision does not seem to be designed for that
situation.
Senator Bill Coley said he is not aware of any member who did not caucus with someone, so
that, even in the United States Congress, where members are elected as independents, they
choose to caucus with one party caucus or the other. He said a situation in which someone was
truly independent and did not caucus with anyone and then left, that would pose a quandary.
But, he said, under the current rules, if an independent caucuses with a party, it would be up to
that party to replace that person.
Commission member Jeff Jacobson disagreed, indicating that the replacement would depend on
what the person was elected as. He noted an example in which a Democrat was elected but
joined the Republican Party after being elected; indicating that if that person had left the
Democratic Party would have chosen his replacement.
Mr. Kurfess said, as he reads it, what the member does after he gets to the legislature does not
affect which party replaces the legislator if there is a vacancy.
Co-chair Jonathan Dever suggested that question could be put to the Legislative Branch and
Executive Branch Committee to determine how it might be addressed.
Action by the Commission
At the Commission meeting held April 13, 2017, Legislative Branch and Executive Branch
Committee Chair Fred Mills moved to adopt the report and recommendation for Article II,
Sections 3, 4, 5, and 11, a motion that was seconded by Commission member Bob Taft. Upon a
roll call vote, the motion passed unanimously, by a vote of 25 in favor, with none opposed, and
five absent.
Conclusion
The Ohio Constitutional Modernization Commission recommends that Article II, Sections 3, 4,
5, and 11 be retained in their present form.
Date Adopted
After formal consideration by the Ohio Constitutional Modernization Commission on March 9,
2017 and April 13, 2017, the Commission voted to adopt the report and recommendation on
April 13, 2017.

/s/ Charleta B. Tavares
Senator Charleta B. Tavares, Co-chair

/s/ Jonathan Dever
Representative Jonathan Dever, Co-chair
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