OHIO CONSTITUTIONAL MODERNIZATION COMMISSION
_____________________________________________________________________________
REPORT AND RECOMMENDATION
OHIO CONSTITUTION
ARTICLE VI, SECTION 6
TUITION CREDITS PROGRAM
____________________________________________________________________________
The Ohio Constitutional Modernization Commission adopts this report and recommendation
regarding Article VI, Section 6 of the Ohio Constitution concerning the tuition credits program.
It is issued pursuant to Rule 10.3 of the Ohio Constitutional Modernization Commission’s Rules
of Procedure and Conduct.
Recommendation
The Commission recommends that no change be made to Article VI, Section 6 of the Ohio
Constitution and that the provision be retained in its current form.
Background
Article VI, Section 6 reads as follows:
(A) To increase opportunities to the residents of this state for higher education, it
is hereby determined to be in the public interest and a proper public purpose for
the state to maintain a program for the sale of tuition credits such that the
proceeds of such credits purchased for the benefit of a person then a resident of
this state shall be guaranteed to cover a specified amount when applied to the cost
of tuition at any state institution of higher education, and the same or a different
amount when applied to the cost of tuition at any other institution of higher
education, as may be provided by law.
(B) The tuition credits program and the Ohio tuition trust fund previously created
by law, which terms include any successor to that program or fund, shall be
continued subject to the same laws, except as may hereafter be amended. To
secure the guarantees required by division (A) of this section, the general
assembly shall appropriate money sufficient to offset any deficiency that occurs in
the Ohio tuition trust fund, at any time necessary to make payment of the full
amount of any tuition payment or refund that would have been required by a

tuition payment contract, except for the contract’s limit of payment to money
available in the trust fund. Notwithstanding Section 29 of Article II of this
Constitution, or the limitation of a tuition payment contract executed before the
effective date of this section, such appropriations may be made by a majority of
the members elected to each house of the general assembly, and the full amount
of any such enhanced tuition payment or refund may be disbursed to and accepted
by the beneficiary or purchaser. To these ends there is hereby pledged the full
faith and credit and taxing power of the state.
All assets that are maintained in the Ohio tuition trust fund shall be used solely for
the purposes of that fund. However, if the program is terminated or the fund is
liquidated, the remaining assets after the obligations of the fund have been
satisfied in accordance with law shall be transferred to the general revenue fund
of the state.
Laws shall be passed, which may precede and be made contingent upon the
adoption of this amendment by the electors, to provide that future conduct of the
tuition credits program shall be consistent with this amendment. Nothing in this
amendment shall be construed to prohibit or restrict any amendments to the laws
governing the tuition credits program or the Ohio tuition trust fund that are not
inconsistent with this amendment.
Article VI of the Ohio Constitution concerns education, and Section 6 is designed to promote the
pursuit of higher education by establishing in the constitution a government-sponsored program
to encourage saving for post-secondary education.
Beginning in 1989, the General Assembly enacted Revised Code Chapter 3334, establishing a
college savings program and creating the Ohio Tuition Trust Authority (OTTA), an office within
the Ohio Board of Regents (now the Department of Higher Education). The OTTA was
designed to operate as a qualified state tuition program within the meaning of section 529 of the
federal Internal Revenue Code. See, R.C. 3334.02, 3334.03.
Additional statutes authorize the OTTA to develop a plan for the sale of tuition units through
tuition payment contracts that specify the beneficiary of the tuition units, as well as creating a
tuition trust fund that is to be expended to pay beneficiaries, or to pay higher education
institutions on behalf of beneficiaries, for certain higher education-related expenses. R.C.
3334.09, 3334.11.
Those expenses include tuition, room and board, and books, supplies,
equipment, and other expenses that meet the definition of “qualified higher education expenses”
under section 529 of the Internal Revenue Code. R.C. 3334.01(H) and (P).
Both Section 6 and the related Revised Code sections work in conjunction with the so-called
“529 plans,” named for the Internal Revenue Code section providing tax benefits for college
savings plans. As described by an analyst for the Congressional Research Service:
529 plans, named for the section of the tax code which dictates their tax treatment,
are tax advantaged investment trusts used to pay for higher-education expenses.
OCMC

Ohio Const. Art. VI, §6
2

The specific tax advantage of a 529 plan is that distributions (i.e., withdrawals)
from this savings plan are tax-free if they are used to pay for qualified higher
education expenses. If some or all of the distribution is used to pay for
nonqualified expenses, then a portion of the distribution is taxable, and may also
be subject to a 10 percent penalty tax.
Generally, a contributor, often a parent, establishes an account in a 529 plan for a
designated beneficiary, often their child. Upon establishment of a 529 account, an
account owner, who maintains ownership and control of the account, must also be
designated. In many cases the parent who establishes the account for their child
also names [him or herself] as the account owner.
According to federal law, payments to 529 accounts must be made in cash using
after-tax dollars. Hence, contributions to 529 plans are not tax-deductible to the
contributor. The contributor and designated beneficiary cannot direct the
investments of the account, and the assets in the account cannot be used as a
security for a loan. A contributor can establish multiple accounts in different
states for the same beneficiary. Contributors are not limited to how much they
can contribute based on their income. Similarly, beneficiaries are not limited to
how much they can receive based on their income. However, each 529 plan has
established an overall lifetime limit on the amount that can be contributed to an
account, with contribution limits ranging from $250,000 to nearly $400,000 per
beneficiary. [Citations omitted.]1
Since their implementation in the early 1990s, 529 plans have grown to represent $253.2 billion
in investments nationwide, with the average account size now hovering at $20,000.2 Ohio plan
data indicate that, as of December 2015, over a half million accounts are open, with over $9
billion in assets:3
Plan
CollegeAdvantage 529 Savings Plan
(guaranteed)4
CollegeAdvantage 529 Savings Plan (direct)5
CollegeAdvantage 529 (advisor)6
Total

Assets Under
Management
$340,966,665

Open Accounts

$4,318,805,309
$4,631,704,946
$9,291,476,920

266,370
339,962
640,607

34,275

Section 6 was successfully proposed to voters as Issue 3 on the November 1994 ballot. Its
purpose, as described on the ballot, was to “increase opportunities to the residents of the State of
Ohio for higher education and to encourage Ohio families to save ahead to better afford higher
education.” The proposed amendment was projected to:
1. Allow the state to maintain a program for the sale of tuition credits whereby
the proceeds of such credits purchased for the benefit of state residents are
guaranteed by the state to cover a specified amount when applied to the cost
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of tuition at any state institution of higher education and the same or a
different amount when applied to the cost of tuition at any other higher
education institution as may be provided by law.
2. * * * [R]equire that tuition credits paid from the tuition credits program and
the Ohio tuition trust fund be supported by the full faith and credit of the state
of Ohio and require the passage of laws for the conduct of the tuition credits
program consistent with this amendment.
3. Require the General Assembly to appropriate money to offset any deficiency
in the Ohio tuition trust fund to guarantee the payment of the full amount of
any tuition payment or refund required by a tuition payment contract, and
allow a majority of the members of each house of the General Assembly to
appropriate funds for the payment of any tuition payment contract previously
entered into.
4. Require that all Ohio tuition trust fund assets be used for the purpose of the
fund, and if the fund is liquidated, require that any remaining assets be
transferred to the general revenue fund of the state.7
Amendments, Proposed Amendments, and Other Review
Section 6 has not been amended or reviewed since its adoption in 1994.
Litigation Involving the Provision
There has been no litigation concerning Article VI, Section 6.
Presentations and Resources Considered
Gorrell Presentation
On April 14, 2016, Timothy Gorrell, executive director of the Ohio Tuition Trust Authority
(OTTA), presented to the Education, Public Institutions, and Local Government Committee on
Ohio’s tuition savings program. Mr. Gorrell said his agency is part of the Department of Higher
Education and is charged with responsibility for administering the tuition credits program set
forth in Article VI, Section 6.
According to Mr. Gorrell, the OTTA originally was created in 1989 under R.C. Chapter 3334,
with the purpose of helping families save for higher education expenses. He described that, in
November 1994, Ohio voters approved State Issue 3, a constitutional amendment that provided
the state’s full faith and credit backing for the Ohio Prepaid Tuition Program (now known as the
Guaranteed Savings Plan), and to clarify the federal tax treatment of that plan.
Mr. Gorrell said in 1996, section 529 was added to the Federal Internal Revenue Code to provide
a federal tax-advantaged way to save for college education expenses. Then, in 2000, the Ohio
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General Assembly authorized Ohio to offer variable savings plans, as well as allowing a state tax
benefit by which Ohio residents can deduct up to $2,000 a year, per beneficiary, from their Ohio
taxable income.
In December 2003 the Guaranteed Savings Plan was closed to contributions and new enrollments
in response to rapidly rising tuition costs and investment pressures due to the market
environment, said Mr. Gorrell.8 Then, in 2009, existing legislation was changed to place OTTA
under the Department of Higher Education, with the role of OTTA’s 11-member board being
limited to a fiduciary duty over the investments in OTTA’s college savings plans.
Mr. Gorrell described OTTA as a “non-General Revenue Fund, self-funded agency,” with all of
its operating expenses being funded through account fees paid by CollegeAdvantage Program
account owners.
Mr. Gorrell said OTTA currently sponsors three plans under the CollegeAdvantage 529 College
Savings Program: the CollegeAdvantage Direct 529 Savings Plan, the CollegeAdvantage
Advisor 529 Savings Plan offered through BlackRock, and the CollegeAdvantage Guaranteed
529 Savings Plan, which is closed to new investments. He said funds invested in these plans
may be used at any accredited college or university in the country, as well as at trade schools and
for other education programs that are eligible to participate in federal financial aid programs.
According to Mr. Gorrell, across the three plans, OTTA directly manages or oversees over
641,000 accounts and $9.4 billion in assets as of March 31, 2016.
Mr. Gorrell further explained that, in November 1994, by adopting Article VI, Section 6, Ohio
voters approved providing the Guaranteed Savings Plan with the full faith and credit backing of
the state, meaning that, if assets are not sufficient to cover Guaranteed Savings Plan liabilities,
the Ohio General Assembly will appropriate money to offset the deficiency.
Mr. Gorrell also indicated that OTTA has the responsibility to generate investment returns on
assets to match any growth in tuition obligations, noting that, currently, OTTA has sufficient
assets on a cash basis to meet the payout obligations of the existing tuition units and credits held
by account owners.
Mr. Gorrell said OTTA does not recommend any changes to Article VI, Section 6. He noted that
a federal tax goal of the section was intended to address a period of unsettled case law that
created uncertainty as to whether similar prepaid tuition programs were exempt from federal
taxation. He said that uncertainty has been resolved by the codification of Internal Revenue
Code section 529, rendering the constitutional provision unnecessary to clarify the federal tax
treatment of such plans.
Discussion and Consideration
In considering whether to recommend a change to Article VI, Section 6, the Education, Public
Institutions, and Local Government Committee was persuaded by Mr. Gorrell’s testimony
indicating that, while one goal of the provision was to clarify federal tax treatment of the
Guaranteed Savings Plan, a purpose that became obsolete with the federal enactment of Internal
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Revenue Code section 529, the constitutional provision’s other purpose, to establish the full faith
and credit backing of the state for the Guaranteed Savings Plan, remains viable. The committee
agreed with Mr. Gorrell that, although no new Guaranteed Savings Plan account holders have
been added since 2003, the fact that some accounts are still active may require the constitutional
provision to be retained in its current form.
Thus, the committee was reluctant to alter or repeal Article VI, Section 6, although a future
constitutional review panel may conclude there is no justification for retaining the section
because all accounts have been paid out.
Action by the Education, Public Institutions, and Local Government Committee
After formal consideration by the Education, Public Institutions, and Local Government
Committee, the committee voted on November 10, 2016 to issue a report and recommendation
recommending that Article VI, Section 5 be retained in its current form.
Presentation to the Commission
On December 15, 2016, on behalf of the Education, Public Institutions, and Local Government
Committee, Commission Counsel Shari L. O’Neill appeared before the Commission to present
the committee’s report and recommendation, by which it recommended retention of Article VI,
Section 6. Ms. O’Neill explained the history and purpose of the provision, indicating that the
committee had determined that it would be appropriate to retain Article VI, Section 6 in its
current form.
On March 9, 2017, on behalf of the Education, Public Institutions, and Local Government
Committee, Ms. O’Neill provided a second presentation of a report and recommendation on
Article VI, Section 6. Stating the report by the Education, Public Institutions, and Local
Government Committee concludes the section should be retained in its current form, Ms. O’Neill
described that Section 6 is designed to promote the pursuit of higher education by establishing in
the constitution a government-sponsored program to encourage saving for post-secondary
education. Ms. O’Neill said the report summarizes the history of the section, indicating it was
adopted in order to address concerns about the tax exempt status of college savings plans. Ms.
O’Neill said the report indicates these concerns were resolved by changes in the federal tax code
that confirmed the exempt status of these “529 plans,” so named for the Internal Revenue Code
section that describes them. She said the report outlines a presentation to the committee by the
director of the agency that oversees the program, as well as documenting the committee’s sense
that, although the need for the provision was resolved by the tax code change, the section should
be retained because one purpose of the provision is to establish the full faith and credit backing
of the state for one of the savings plans offered by the program. She said the report indicates the
committee’s conclusion that the fact that some accounts are still active may require the
constitutional provision to be retained in its current form. Thus, she said, the report concludes
Article VI, Section 6 should be retained.
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Action by the Commission
At the Commission meeting held March 9, 2017, Commission member Richard Saphire moved
to adopt the report and recommendation for Article VI, Section 6, a motion that was seconded by
Commission member Ed Gilbert. A roll call vote was taken, and the motion passed
unanimously, by a vote of 21 in favor, with none opposed, one abstention, and seven absent.
Conclusion
The Ohio Constitutional Modernization Commission concludes that Article VI, Section 6 should
be retained in its current form.
Date Adopted
After formal consideration by the Ohio Constitutional Modernization Commission on December
15, 2016, and March 9, 2017, the Commission voted to adopt this report and recommendation on
March 9, 2017.

/s/ Charleta B. Tavares
Senator Charleta B. Tavares, Co-chair

/s/ Jonathan Dever
Representative Jonathan Dever, Co-chair
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