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Observations on Redistricting in Ohio:
Presentation to Constitutional Modernization Commission, August 8, 2013
By Richard Gunther[footnoteRef:1] [1:  Professor Emeritus of Political Science, Ohio State University. In addition to having undertaken and published research on electoral laws around the world, Prof. Gunther was active in several efforts to reform redistricting practices in the United States, including the 2005 Reform Ohio Now campaign, the 2005 initiative by Gov. Arnold Schwarzenegger to reform California's redistricting procedures, legislative efforts to enact redistricting reform in Ohio in 2009 and 2010, and, finally, the Issue 2 campaign of 2012.
] 


	Good morning, and thank you for this opportunity to share my thoughts concerning this important matter.  I would like to discuss several criteria that I regard as important features of redistricting reform.  These criteria are Representational Fairness, Competitiveness, and Community Representation.  In addition to explaining why I believe these criteria should be explicitly incorporated within the Ohio Constitution, I will present data concerning how seriously our current state and Congressional district boundaries violate these basic tenets of democracy.  I will also present an overview of previous efforts to enact redistricting reform in Ohio, and discuss lessons that were learned from these past experiences. 
	These three principles derive directly from the basic nature of our form of government—representative democracy.  First, democracy requires that the selection and the legitimacy of those entrusted with the authority of office should be determined by the demos-- the people. While this seems obvious, this principle is seriously undermined when the election of office-holders is predetermined by the manner in which legislative districts are drawn. In constituencies where supporters of one party outnumber those of the other major party by margins of two, three or even four to one, voters in the general election have no real prospect of removing the incumbent from office. Lopsided supermajorities therefore deny voters the opportunity to hold elected officials accountable. In my view, the purpose of elections should not be to guarantee some individuals automatic reelection in state legislative districts, or even worse, jobs in Washington for life irrespective of the quality of their performance in office. 
	But aside from its negative impact on accountability, the absence of competitiveness in general elections has other negative consequences. This results from the tendency of the small minority of voters who cast ballots in primary elections to overrepresent the ideological extremes of both parties, and this, in turn, has contributed to a steady polarization of American politics over the past two decades. Why?  Because in politically balanced districts it is usually necessary to nominate candidates who can appeal in the general election to the moderate middle of the electorate. In contrast, in districts where one party has a lopsided registration advantage, it is only in the primary election when incumbents face a credible challenge, and this has tended to give the advantage to more ideologically extreme candidates.
	Accordingly, I regard competitiveness as an important criterion in the drawing of new legislative districts, and as a crucial factor affecting the quality of democracy.
	The word "representative" suggests two additional criteria. Our single-member-constituency electoral system emphasizes the importance of representing communities. Indeed, compared with other types of electoral systems, community representation is the only unique advantage of single member constituencies. This basic American value, however, is violated when communities are fragmented among different electoral districts, which is one of the most common gerrymandering techniques. By "cracking" a community among different districts, the real preferences of the voters in that community can be frustrated by swamping those voters with those from sometimes distant regions holding very different preferences.  This violates a basic tenet of American democracy.
	Accordingly, I regard community representation as another important redistricting criterion, which could take the form of commitments to geographical compactness and/or prohibitions against the promiscuous splitting of counties and municipalities. This value is already reflected in the current text of the Ohio Constitution, but only with regard to state legislative districts.[footnoteRef:2] Unfortunately, there is no such clause that restricts the scope of gerrymandering of Congressional districts. This guarantee of community representation should apply to both state and federal legislative boundaries. [2:  Article XI, section 7A states that, to the greatest extent possible, the boundary lines of House districts “shall be so drawn as to delineate an area containing one or more whole counties."] 

	With regard to its implications for state and national policy, a far more important aspect of representativeness involves the extent to which the winning of seats reflects the preferences of voters in the aggregate. An election outcome in which the losing party retains or even increases its legislative majority is a serious violation of the core principles of democracy—and yet that is exactly what happened last year in Ohio’s state House of Representatives races. In political science, we often use an indicator called "electoral disproportionality," which is simply the difference between the percentage of the votes cast for the candidates of a political party and the percentage of seats won by that party. The smaller the number, the fairer the electoral system. This suggests a very simple measure of representational fairness, which I regard as the most important criterion for drawing new district boundaries.
	Overall, then, I propose that the Ohio Constitution be amended to enshrine three redistricting criteria that should apply both to state legislative and congressional races. These are
●  Competitiveness, where the supporters of the two major parties in a district are roughly balanced,  so that the challenger will have a reasonable chance of winning, and the voters have real control over the outcome of the election;
●  Representational fairness, such that the percentage of seats won by a party closely corresponds with the share of the votes cast for its candidates statewide, and
● Community representation, which could be facilitated through requirements of   geographical compactness or prohibitions against the unnecessary splitting of counties and municipalities.
	Using these three sets of criteria, how would we evaluate the Congressional map enacted in Ohio in 2011?  As can be seen in the Appendix, Ohio’s new Congressional district boundaries are about as bad as can be achieved using standard gerrymandering techniques.
●   In terms of representational fairness, Ohio's congressional map is one of the worst in the democratic world. Between 1946 and 1996, the United States as a whole had an electoral disproportionality score of 5-- which is about average for established democratic systems. Following the redistricting of 2011, Ohio has a stunning disproportionality score of 23. This is far worse than any other established democracy, and is narrowly exceeded by only two other American states.
●  The current map makes a mockery of the principle of community representation. It includes 54 county splits, and seven counties (Cuyahoga, Summit, Portage, Stark, Mercer, Lorraine and Franklin) are split into three or more districts.
●   The current map includes no competitive districts, which I would define as those in which the margin of victory is expected to be 5% or less.  In one of these districts, Democratic voters outnumber Republicans by a margin of 4 to 1.  Under these conditions, voters have almost no ability to hold their elected representatives accountable.
●  And as can be seen in the following map, some districts are laughably contorted and decidedly uncompact. The sixth Congressional District stretches from Youngstown to Portsmouth; the fourth Congressional District runs from the outskirts of Cleveland to Mercer County near the Indiana border; my own congressional district, the 15th, used to be compact and predominantly suburban, but now includes voters in 11 overwhelmingly rural counties; and the infamous ninth Congressional District—“the snake on the lake”--throws together voters in Cleveland and Toledo, and meets the constitutional requirement of geographical contiguity only if one regards the Sandusky Bay Bridge as an acceptable link.
The effect of these distortions is to rig the election in favor of one set of candidates over the others, and deny the voters of Ohio a real choice.
	This profoundly undemocratic situation should be resolved, and the best way of doing so would be to enshrine the principles of fairness, competitiveness and community representation as essential redistricting criteria in the text of our Constitution.
	It is important to note that addressing these problems requires that all three of these criteria be taken into consideration. Numerous studies have shown, for example, that drawing district boundaries on the basis of geographical compactness alone biases the outcome in favor of one particular party. Democrats tend to reside in urban areas (and therefore can be easily “packed” into redundant supermajority districts), while Republicans are more geographically dispersed in such a manner as to create "electorally efficient" majorities in most parts of the state. This type of bias must be offset by explicitly taking "representational fairness" into consideration.
	Similarly, an exclusive emphasis on competitiveness can greatly undermine community representation. This was the principal weakness of the redistricting reform included among the Reform Ohio Now initiatives in 2005. At the same time, however, competitiveness must be included as a redistricting criterion, since numerous studies have shown that this may be the only way to offset the "incumbent protection" or “safe seat” tendencies of bipartisan gerrymandering practices found in some American states.
	This proposal is neither unique nor untested. In 2009, a coalition including representatives of the League of Women Voters, Common Cause, and Ohio Citizen Action sponsored a statewide competition in which ordinary citizens were invited to submit their own congressional maps which would then be judged according to these criteria. In 2011 we conducted another public competition.  These two competitions produced a total of 67 redistricting plans –all of which were better than our current map.  The winner was a Republican state legislator from Illinois, and the winning plan highlights how truly unnecessary and objectionable our current map is:  Where the 2012 Congressional election in Ohio produced a horrific disproportionality score of 23, the winning map departs from strict proportionality by just 2 percent;  while our current map includes 54 county splits, the winner included just 20;  and where we currently have no competitive districts, the winner created 9 heavily competitive districts (that is, with a projected margin of victory of less than 5%), with 2 others being generally competitive (with anticipated margins of victory between 5 and 10 percent).
Not only are these criteria realistic and easy enough for ordinary citizens to understand, they also had broad bipartisan appeal—at least at a time when it was unclear which party would control the 2011 redistricting process. Our principles of representational fairness, competitiveness, compactness and community representation were incorporated into House Joint Resolution 15, which was passed by the Ohio House of Representatives in May 2010 by an overwhelming margin of 69 to 28. The supportive majority included 17 Republicans. Over the following two months, we were involved in negotiations between the House Democratic leadership and then Sen. Jon Husted in an effort to enact redistricting reform through the legislative process, to be followed by ratification by the voters of Ohio. This would have entailed the merger of HJR 15 with Senate Joint Resolution 5, which would have added one additional member to the Apportionment board and required a minimum of two votes from the representatives of each major party.  SJR 5 was passed by the Ohio Senate in 2009. My colleagues and I strongly supported Senate approval of this resolution, and testified on its behalf. However, we also believed that SJR 5 was incomplete, insofar as it would not have changed the substantive criteria for drawing district boundaries. The absence of our criteria also ran the risk of facilitating a bipartisan gerrymander whose principal objective would be the protection of incumbents. For that reason, we strongly believed that the best course of action would have entailed the combination of HJR-15’s substantive criteria with the restructuring of the apportionment board and changes in its decision-making rules as reflected in SJR 5.
	This very nearly happened on July 30, 2010. Negotiations between the aforementioned House and Senate political leaders culminated in a general agreement to move forward by combining the best features of these two legislative proposals. Unfortunately, it was not possible to secure the 60 percent majorities in both houses before the constitutionally mandated deadline of August 4. Accordingly, and in my view tragically, our best chance of meaningful redistricting reform died in the summer of 2010.
	My colleagues and I did not abandon the fight for redistricting reform. Discouraged by our lack of success through legislative channels, we shifted our attention to a citizens’ initiative, which appeared as Issue 2 on the November 2012 ballot. One departure from our previous efforts was that we opted for the establishment of an Independent Citizens’ Commission to draw district boundaries in accord with our criteria. What we did not anticipate was the complexity of selecting members of this board. Given pervasive doubts about the true independence of individual citizens, we were led to adopt a series of provisions that included a lengthy list of characteristics that would disqualify individuals from service on the commission, as well as the use of a panel of appellate court judges to screen applicants. As you may recall, these were the principal objects of attack by the “No on Issue 2” campaign. In retrospect, it would have been preferable to stick with our original plan to use elected officials on a restructured apportionment board as the relevant decision-making body. 
[bookmark: _GoBack]It is most noteworthy, however, that over the course of the 2012 initiative campaign our redistricting criteria were never attacked in any editorial comment, campaign advertisement or criticism set forth in dozens of public debates. I remain firmly convinced that these principles represent a solid basis for meaningful redistricting reform. 
It is also important to note that our two public competitions indicated that if the criteria are defined and operationalized adequately, it matters little which institutions or individuals are charged with the final selection of a redistricting plan. All 67 of the redistricting maps submitted by ordinary citizens were better than our current congressional map--even the map submitted by an individual who openly declared his intention to create a map that favored his party. 
However, if these criteria are not specifically defined, operationalized, and unequivocally mandated as requirements for drawing new district boundaries, then considerable care must be taken with regard to both the identity of the individuals selected to draw district boundaries, as well as the decision-making rules required for adopting a plan. 
I’d like to end my prepared remarks by pointing out that, even though redistricting has powerful partisan implications, it is not intrinsically a partisan matter:  gerrymandering is an equal-opportunity abuse of the democratic system.  The 2011 redistricting process in Ohio may have been under the control of Republicans, and this enabled that party to secure major advantages for its candidates at both the state and federal levels.  But what goes around comes around:  if Democrats win two of three statewide offices in 2018—Governor, Auditor or Secretary of State—it is virtually certain that they will do unto Republicans in the 2021 redistricting process what was done to them over the previous decade.  The pendulum will swing to the opposite extreme with equally negative consequences, not only for the candidates of that party, but for the voters of Ohio.  This bipartisan Commission has a unique opportunity to restore the integrity of the electoral process by stopping the pendulum in the middle.
We must seize this opportunity to end the partisan rigging of elections through gerrymandering, create a level playing field for the candidates of both major parties, and restore real control over the election of public officials to the people of Ohio.

